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SUMMARY

Government Law/Food and Drugs

The court of appeals reversed a judgment of the district
court. The court held that the federal Controlled Substances
Azt (CSA), as applied to seriously ill Californians who
engaged in the intrastate, noncommercial cultivation. posses-
sion, and use of cannabis for personal medical purposes on
the advice of a physician, is likely unconstitutional.

Appellants Angel Raich and Diane Monson were seriously
ill Californians who used marijuana for medical purposes on
the recommendation of their doctors, Such use was legal
under California’s Compassionate Use Act. Monson grew her
own medical marijuana. Raich and Monson (collectively, the
paiients), along with appellants John Doe Number One and
Ichn Doe Number Two, who assisted Raich in growing her
merijuana, filed suit against the Attorney General of the
United States and the Administrator of the Drug Enforcement
Administration (DEA), seeking, inter alia, injunctive and
declaratory relief based on the alleged unconstitutionality of
the CSA. The district court denied the motion for a prelimi-
nary injunction because the appellants had not established a
sufficient likelihood of success on the merits.

""he patients appealed.

[1] Congress passed the CSA based on its authority under
the Commerce Clause. [2] Although the CSA had been upheld
in the face of past Commerce Clause challenges, those cases
wele concerned with drug trafficking, whereas the patients’
activities constituted a separate and distinct class of activities:
the intrastate, noncommercial cultivation, possession, and use
of cannabis for personal medical purposes on the advice of a
physician, [3] This class of activities did not involve sale,
excaange, or distribution.
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[4] The Supreme Court established a four-factor test for
determining whether an activity “substantially affects” inter-
state commerce such that Congress may properly regulate the
activity under the Commerce Clause. The test asks: (1)
whether the statute regulates commerce or any sort of eco-
nomic enterprise; (2) whether the statute contains any express
jurisdictional element that might limit its reach to a discrete
set of cases; (3) whether the statute or its legislative history
contains express congressional findings regarding the effects
of the regulated activity upon interstate commerce; and (4)
whether the link between the regulated activity and a substan-
tial effect on interstate commerce is attenuated. The first and
the fourth factors are the most important.

[51 As applied to the limited class of activities presented,
the CSA did not regulate commerce or any sort of economic
enterprise. The cultivation, possession, and use of marijuana
for medicinal purposes and not for exchange or distribution
was not properly characterized as commercial or economic
activity. Lacking sale, exchange or distribution, the activity
did not possess the essential elements of commerce. [6] The
marijuana at issue was non-fungible, as its use was personal
and Raich and Monson did not seek to exchange it or to
acquire marijuana from others in a market. {7] As to the sec-
ond factor, the CSA contained no “jurisdictional hook™ that
would limit the reach of the statute to a discrete set of cases
that substantially affected interstate commerce.

[8] As to the third factor, Congress clearly made certain
findings in the CSA regarding the effects of intrastate activity
on interstate commerce. However, those findings did not spe-
cifically address the class of activities at issue here, but rather
were primarily concerned with the trafficking or distribution
of controlled substances. Nevertheless, they provided some
evidence that intrastate possession of centrolled substances
might impact interstate commerce. [9] Finally. the connection
between the regulated activity and a substantial effect on
interstate commerce was attenuated. Although the intrastate
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cultivation, possession and use of medical marijuana on the
recommendation of a physician could, at the margins, have an
effect on interstate commerce by reducing the demand for
marijuana that was trafficked interstate, it was far from clear
that such an effect would be substantial, [10] Given these con-
siderations, it had to be held that the CSA, as applied to the
patients, was likely unconstitutional. Consequently, the
patients made a strong showing of the likelihood of success
on the merits of their case.

[11} There was no doubt on the record as to the significant
hardship that would be imposed on the patients if they are
denied a preliminary injunction. {12] In addition, the public
interest of the state of California and its voters in the viability
of the Compassionate Use Act weighed against concerns that
the requested injunction would significantly undermine the
FDA drug approval process as other plaintiffs seeking use of
other schedule [ controlled substances would bypass the statu-
tory process established by Congress. This speculative slip-
pery slope concern was weak in comparison (o the real
medical emergency facing the patients. [13] The preliminary
injunction had to be granted, and the district court’s judgment
reversed.

Judge Beam dissented, writing that it was impossible to dis-
linguish the relevant conduct surrounding the cultivation and
use of the marijuana crop at issue from the cultivation and use
of a wheat crop that the Supreme Court found to have consti-
tuted a substantial economic effect.

COUNSEL

Randy Barnett, Esq., Boston, Maine, for the plaintiffs-
appellants.

Mark T. Quinlivan, Esq., U.S. Department of Justice, for the
defendants-appellees.



RAICH v. ASHCROFT 17913

Alice P. Mead, Esq., San Francisco, California and David A.
Handzo, Esq., Washington, DC, for Amici California Medical
Association and California Nurses Association.

Taylor §. Carey, Special Assistant Attorney General, Sacra-
mento, California, for Amicus State of California.

OPINION
PREGERSON, Circuit Judge:

Two of the appellants, Ange!l McClary Raich and Diane
Monson, are seriously ill Californians who use marijuana for
medical purposes on the recommendation of their doctors.
Such use is legal under California’s Compassionate Use Act.
Monson grows her own medical marijuana. The remaining
two appellants, John Doe Number One and John Doe Number
Two, assist Raich in growing her marijuana. On October 9,
2002, the appellants filed suit against John Ashcroft, the
Attorney General of the United States, and Asa Hutchinson,
the Administrator of the Drug Enforcement Administration.
seeking injunctive and declaratory relief based on the alleged
unconstitutionality of the federal Controlled Substances Act.
The appellants alsc seek a declaration that the medical neces-
sity defense precludes enforcement of that act against them.

On March 5, 2003, the district court denied the appellants’
motion for a preliminary injunction because the appellants
had not established a sufficient likelihood of success on the
merits. That ruling is now before us.

FACTUAL AND PROCEDURAL HISTORY
A, Statutory Scheme
1. The Controlied Substances Act

Congress enacted the Controlled Substances Act, 21 U.S.C.
§ 801 er seq., ("CSA™) as part of the Comprehensive Drug
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. Abuse Prevention and Control Act of 1970, Pub. L. 91-513,

84 Stat. 1236. The CSA establishes five “schedules” of cer-
tain drugs and other substances and designates these items
“controlled substances.” 21 U.S.C. §§ 802(6), 812(a). Mari-
juana is a schedule I controlled substance. Id. § 812(c). For a
drug or other substance to be designated a schedule I con-
trolled substance, it must be found (1) that the Substance *has
a high potential for abuse™ (2) that the substance “has no cur-
rently accepted medical use in treatment in the United States™;
and (3) that there is “a lack of accepted safety for use of the
drug or other substance under medical supervision.” Jd. at
§ 812(b)(1). The CSA sets forth procedures by which the
schedules may be modified. Id. at § 811{a).

Among other things, the CSA makes it unlawful to know-
ingly or intentionally “manufacture, distribute, or dispense, or
possess with intent to manufacture, distribute, or dispense, a
controlled substance,” except as provided for in the statute. 21
U.S.C. & 84l(a}l). Possession of a controlled substance,
except as authorized under the CSA, is also unlawful. Id.
§ 8dd(a).

Congress set forth certain findings and-declarations in the
CSA, the most relevant of which are as follows:

{2) The illegal importation, manufacture, distribu-
tion, and possession and improper use of controlled
substances have a substantial and detrimental effect
on the health and general welfare of the American
people.

(4) Local distribution and possession of controlled
substances contribute to swelling the interstate traffic
in such substances.

(5) Controlled substances manufactured and dis-
tributed intrastate cannot be differentiated from con-
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trolled substances manufactured and distributed
interstate. Thus, is it not feasible to distinguish, in
terms of controls, between controlled substances
manufactured and distributed interstate and con-
trolled substances manufactured and distributed
intrastate.

(6) Federal control of the intrastate incidents of
the traffic in controlled substances is essential to the
effective control of the interstate incidents of such
traffic.

21 US.C. § 801.
2. California’s Compassionate Use Act of 1996

In 1996, California voters passed Proposition 215, which is
codified as the Compassionate Use Act of 1996
(“Compassionate Use Act”), Cal. Health & Safety Code
§ 11362.5. Among other purposes, the Compassionate Use
Act is intended

[tlo ensure that seriously ill Califernians have the
right to obtain and use marijuana for medical pur-
poses where that medical use is deemed appropriate
and has been recommended by a physician who has
determined that the person’s health would benefit
from the use of manjuana in the treatment of cancer,
anorexia, AlDS, chronic pain, spasticity, glaucoma,
arthritis, migraine, or any other illness for which
marijuana provides relief. '

Id. § 11362.5(b)(1){A). The Compassionate Use Act is also
intended “[tjo ensure that patients and their primary care-
givers who obtain and use marijuana for medical purposes
upon the recommendation of a physician are not subject 1o
criminal prosecution or sanction.” 7d. § 11362.5(b)(1}B). To
these ends, the Compassionate Use Act exempts *“a patient, or
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[] a patient’s primary caregiver, who possesses or cultivates
marijuana tor the personal medical purposes of the patient
upon the written or oral recommendation or approval of a
physician” from certain other California code sections that
make possession or cultivation of marijuana illegal. Id
§ 11362.5(d).

B. Fucrual Background

Appellants Angel McClary Raich and Diane Monson (the
“patient-appellants™) are California citizens who currently use
marijuana as a medical treatment. Appellant Raich has been
diagnosed with more than ten sericus medical conditions,
including an inoperable brain tumor, life-threatening weight
loss, a seizure disorder, nausea, and several chronic pain dis-
orders. Appeliant Monson suffers from severe chronic back
pain and constant, painful muscle spasms. Her doctor states
that these symptoms are caused by a degenerative disease of
the spine.

Raich has been using marijuana as a medication for over
five years, every two waking hours of every day. Her doctor
contends that Raich has tried essentially all other legal alter-
natives and all are either ineffective or result in intclerable
side effects; her doctor has provided a list of thirty-five medi-
cations that fall into the latter categery alone. Raich’s doctor
states that foregoing marijuana treatment may be fatal. Mon-
son has been using marijuana as a medication since 1999.
Monson’s doctor also contends that alternative medications
have been tried and are either ineffective or produce intolera-
ble side effects. As the district court put it: “Traditional medi-
cine has utterly failed these women . .. .”

Appellant Monson cultivates her own marijuana. Raich is
unable to cultivate her own. Instead, her two caregivers,
appellants John Doe Number One and John Doe Number
Two, grow it for her. These caregivers provide Raich with her
marijuana free of charge. They have sued anonymously in
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order to protect Raich’s supply of medical marijuana. In
growing marijuana for Raich, they allegediy use only soil.
vialer, nutrients, growing equipment, supplies and lumber
criginating from or manufactured within California. Although
these caregivers cultivate marijuana for Raich, she processes
some of the marijuana into cannabis oils, balm, and foods.

On August 15, 2002, deputies from the Butte County Sher-
if's Department and agents from the Drug Enforcement
Agency ("DEA™) came to Monson’s home. The sheriff s dep-
tties concluded that Monson’s use of marijuana was legal
under the Compassionate Use Act. However. after a three-
Lour standoff involving the Butte County District Attorney
cnd the United States Attorney for the Eastern District of Cal-
ifornia, the DEA agents seized and destroyed Monson's six
cannabis plants.

C. Procedural History

Fearing raids in the future and the prospect of being
deprived of medicinal marijuana, the appellants sued the
nited States Attorney General John Asheroft and the Admin-
istrator of the DEA Asa Hutchison on October 9, 2002, Their
suit seeks declaratory relief and preliminary and permanent
injunctive relief. They seek a declaration that the CSA is
unconstitutional to the extent it purports to prevent them from
nossessing, obtaining, manufacturing, or providing cannabis
‘or medical use. The appellants also seek a declaration that
‘he doctrine of medical necessity precludes enforcement of
he CSA to prevent Raich and Monson from possessing,
sbtaining, or manufacturing cannabis for their personal medi-
cal use.

On March 5, 2003, the district court denied the appellants’
motion for a preliminary injunction. The district court found
that, “despite the gravity of pluintiffs’ need for medical canna-
bis, and despite the concrete interest of California to provide
it for individnals like them,” the appellants had not estab-
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lished the required * *irreducible minimum’ of a likelihood of
success on the merits under the law of this Circuit . . . .” The
appellants filed a rimely notice ot appeal on March 12, 2003.
We have jurisdiction to hear this interlocutory appeal pursuant
to 28 U.S.C. § 1292(a) 1)."

STANDARD OF REVIEW

A district court’s order regarding preliminary injunctive
relief is subject to limited review. United States v. Peninsulu
Communications, Inc., 287 F.3d 832, 839 (9th Cir. 2002). The
grant or denial of a preliminary injunction will be reversed
only where the district court abused its discretion or based its
decision on an erroneous legal stundard or on clearly errone-
ous findings of fact. Id. The legal premises underlying a pre-
liminary injunction are reviewed de novo. See A&M Records,
Inc. v, Napster, Inc., 284 F.3d 1091, 1096 (9th Cir. 2002);
Foti v. City of Menlo Park, 146 F.3d 629, 634-35 (9th Cir.
1998) (“Although we review a district court’s decision to

'As a threshold matter. the dissent questions the justiciability of this
case. The dissent states that the plaintifts “allege three instances of injury
in their prayer for relief” and believes that two of these “injuries™ are not
ripe for review. The dissent essentially concedes. however. that based on
the threat of future seizure of their plants. the plaintiffs have standing and
their claims are ripe. This is all that is required for the plaintiffs o chal-
lenge the constitutivnality of the CSA as applied to them. Once the plain-
titfs have established standing on their c¢laim that challenges the
counstitutionality of the CSA as applied to them, they are entitled to any
appropriale remedies Lhat necessarily follow from demonstrating the likeli-
houd of suceess on that claim of unconstitutionality. The remedies sought
are not properly understood as separate “injuries.” All ot the relief sought
by the plaintifts necessarily follows from the claim—the challenge to the
constitutionality of the CSA as-applied—for which they undisputedly have
standing and which is clearly ripe. This result is complelely consistent
wilh the case or controversy requirement of Article i, 3See California
Pro-Life Council, Inc. v, Genman, 328 F.3d 1088, 1094 n.2 (%th Cir. 2003}
(noting that. whether characterized as a question of standing or ripeness,
“we ask whether there exists a constitutional case or controversy and
whether the issues presented are definite and conerete, not hypothetical
and abstract.” (quotation marks omitted)).
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deny a motion for a preliminary injunction for an abuse of
discretion, we review the legal issues underlying the district
~ourt's decision de novo.” (citations omitted)).

ANALYSIS

The traditional test for granting preliminary injunctive
relief requires the applicant to demonstrate: (1) a likelihood of
success on the merits; (2) a significant threat of irreparable
injury; (3) that the balance of hardships favors the applicant;
and (4) whether any public interest favors granting an injunc-
tion. See Dollar Rent A Car of Wash., Inc. v. Travelers Indem.
Co., 774 F.2d 1371, 1374 (9th Cir. 1985); see also
SCcHWARZER, TasHiMa & WaGsTarrg, CaL. Prac. Guipe: FED,
Civ. Pro. BeFore TriaL, § 13:44 at 13-15 (The Rutter Group
2003).

Our court also uses an alternative test that requires the
applicant to demonstrate either: a combination of probable
success o1 the merits and the possibility of irreparable injury:
or serious questions going to the merits and that the balance
of hardships tips sharply in the applicant’s favor. See First
Brands Corp. v. Fred Meyer. Inc., 809 F.2d 1378, 1381 (9th
Cir. 1987). These two tests are not inconsistent. Rather, they
represent a continuum of equitable discretion, whereby “the
greater the relative hardship to the moving party, the less
probability of success must be shown.” Nar'l Ctr. for Immi-
grants Rights, Inc. v. INS, 743 F.2d 13635, 1369 (9th Cir.
1984).

A. The Merits of the Appellants’ Case

[1] Congress passed the CSA based on its authority under
the Commerce Clause of the Constitution. The Commerce
Clause grants Congress the power to “regulate Commerce
with foreign Nations, and among the several States, and with
the Indian Tribes . . . .” U.S. Const. art. I, §8, cl. 3. The
appellants argue that the Commerce Clause cannot support the
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exercise of federal authority over the appellants’ activities.
The Supreme Court expressly reserved this issue in its recent
decision, United States v. Oukland Cannabis Buyers’ Cooper-
ative, 532 U.S. 483, 494 n.7 (2001) (“Nor are we passing
today on a constitutional question, such as whether the Con-
trolled Substances Act exceeds Congress’ power under the
Commerce Clause.”™). We find that the appellants have dem-
onstrated a strong likelihood of success on their claim that, as
applied to them, the CSA is an unconstitutional exercise of
Congress’ Commerce Clause authority. We decline to reach
the appellants’ other arguments, which are based on the prin-
ciples of federalism embodied: in the Tenth Amendment, the
appellants’ alleged fundamental rights under the Fifth and
Ninth Amendments, and the doctrine of medical necessity.

1. Defining the Class of Activities

The district court found that the Commerce Clause supports
the application of the CSA to the appellants. Indead. we have
upheld the CSA in the face of past Commerce Clause chal-
lenges. See United States v. Bramble, 103 F.3d 1475, 1479-80
{(9th Cir. 1996); United States v. Tisor, 96 F.3d 370, 375 (9th
Cir. 1996); United States v. Kim, 94 F.3d 1247, 1249-50 (9th
Cir. 1996); United States v. Visman, 919 F.2d 1390, 1393 (9th
Cir. 1990); United States v. Montes-Zarate, 552 F.2d 1330,
1331 (9th Cir. 1977); United States v. Rodriguez-Camacho,
468 F.2d 1220, 1222 (9th Cir. 1972). But none of the cases
in which the Ninth Circuit has upheld the CSA on Commerce
Clause grounds involved the use, possession, or cultivation of
marijuana for medical purposes.

In arguing that these cases should govern here and should
foreclose the appellants” Commerce Clause challenge, the
appellees correctly note that “ ‘where a general regulatory
statute bears a substantial relation to commnerce, the de
minimis character of individual instances arising under that
statute is of no consequence.” ” United States v. Lopez, 514
U.S. 549, 358 (1995) (quoting Maryland v. Wirtz, 392 U.S.
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183, 197 n.27 (1968) (first emphasis added in Lopez)). In Vis-
man, we upheld the CSA on Commerce Clause grounds and
restated this principle: * ‘Where the class of activities 1s regu-
lated and that class is within the reach of federal power, the
courts have no power 1o excise, as trivial, individual instances
of the class.” ™ 919 F.2d at 1393 (quoting Perez v. United
States, 402 U.S. 146, 154 (1971)) (emphasis by Visrean, quo-
tation marks omitted).?

But here the appellants are not only claiming that their
activities do not have the same etfect on interstale commerce
as activites in other cases where the CSA has been upheld.
Rather, they contend that, whereas the earlier cases concerned
drug trafficking, the appeliants’ conduct constitutes a separdte
and distinet class of activities; the intrastate, noncommercial

cultivation and possession of cannabis for personal medical

purposes as recommended by a patient’s physician pursuant
to valid California state law.

[2] Clearly, the way in which the activity or class of activi-
ties is defined is critical. We {ind that the appellants’ class of
activities—the intrastate, noncommercial cultivation, posses-
sion and use of marijuana for personal medical purposes on
the advice of a physician—is, in fact, different in kind from
drug trafficking. For instance, concern regarding users’ health
and safety is significantly different in the medicinal marijuana
context, where the use is pursuant to a physician’s recommen-
dation. Further, the limited medicinal use of marijuana as rec-
ommended by a physician arguably does not raise the same
policy concerns regarding the spread of drug abuse. More-
over, this limited use is clearly distinct from the broader illicit
drug market--as well as any broader commercial market for
medicinal marijuana—insofar as the medicinal marijuana at

*Visman upheld the application of the CSA 1o the intrastate criminal
cultivation of marijuana plants found rooted in soil but intended for sale.
See 919 F.2d at 13292-93.
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issie in this case is not intended for, nor does it enter, the
stream of commerce.

A narrow categorization of the appellanis’ activity is sup-
ported by our recent decision in United States v. McCoy, 323
F.3d 1114 (9th Cir. 2003). In McCoy, we held that 18 U.S.C.
§ 2252(a)(4)(B), a statute purportedly prohibiting the posses-
sion of child pornography, was unconstitutional as applied to
intrastate possession of a visual depiction (or depictions) that
has not been mailed, shipped, or transported interstate and is
not intended for interstate distribution, or for any economic or
commercial use, including the exchange of the prohibited
material for other prohibited material. See McCoy, 323 F.3d
at 1115. McCoy involved a photograph taken at home of a
mother and daughter with their genital areas exposed. Id. at
1115. The photograph never entered into and was never
intended for interstate or foreign commerce. Id. at 1132. The
dissent in McCov argued that the majority had engaged in an
impermissible as-applied analysis, that the activity fell within
the language of the statute, and that the majority was attempt-
ing to excise a particular act as triv.al. See id. at 1134, 1140-
41 (Trott, J., dissenting). The majority held that the conduct
at issue in MeCoy represents a “substantial portion™ of the
conduct covered by the relevant statute and therefore can be
considered a separate class of activity. id. at 1132,

[3] Under McCoy, the class of activities at issue in this case
can properly be defined as the intrastate, noncommercial cul-
tivation, possession and use of marijuana for personal medical
purposes on the advice of a physician and in accordance with
state law. This class of activities does not involve sale,
exchange, or distribution. As was the case in McCoy, the class
of activities here represents a substantial portion of the con-
duct covered by the statute—at the time of the motion for a
preliminary injunction, Alaska, Arizona, California, Colorado,
Hawaii, Maine, Nevada, Oregon, and Washington had passed
laws permitting cultivation and use of marijuana for medical
purposes. See McCoy, 323 F.3d at 1132 (“This class of activ-
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ity represents a substantial portion of the conduct covered by
[tae statute].”).

2. Substantial Effect on Interstate Commerce

We must now answer the question whether this class of
activities has an effect on interstate commerce sufficient to
make it subject to federal regulation under the Commerce
Clause. See Visman, 919 F2d at 1392 (“In Perez . . . the
Court ruled that the defendants’ local, illegal activity of loan
saarking was within a ‘class of activity” that adversely
affected interstate commerce and Congress had the power to
ragulate it.”). In two recent Commerce Clause decisions, the
Supreme Court has refined Commerce Clause analysis. In
Lopez 514 U.S. 549 (1995), the Court struck down the Gun-
Free School Zones Act of 1990 as an unconstitutional exer-
¢ise of power under the Commerce Clause. Lope: set forth
three categories of activity that Congress may properly regu-
fate under the Commerce Clause: the “use of the channels of
interstate commerce’”; the “instrumentalities of interstate com-
jnerce, or persons or things in interstate commer:e, everl
though the threat may come only from intrastate activities™,
and “those activities having a substantial relation to interstate
~omimerce, i.e.. those activities that substantially affect inter-
state commerce.” 514 U.S. at 558-59 (citations omitted). This
~ase involves the third category of activity.

[4] In United States v. Morrison, 529 U.S. 598 (2000), the
Supreme Court clarified Commerce Clause analysis under this
third category. In that case, the Court held that the Violence
Against Women Act was an invalid exercise of federal power
under the Commerce Clause. 529 U.S. at 627. Morrison
established a controlling four-factor test for determining
whether a regulated activity “substantially affects” interstate
commerce: (1} whether the statute regulates commerce Or any
sort of economic enterprise; (2) whether the statute contains
any “‘express jurisdictional element that might limit its reach
to a discrete set” of cases; (3) whether the statute or its legis-
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lative history contains “express congressional findings”
regarding the effects of the regulated activity upon interstate
commerce; and (4) whether the link between the regulated
activity and a substantial effect on interstate commerce is “at-
tenuated.” Morrison, 529 U.S. at 610-12; see also McCoy,
323 F.3d at 1119. The first and the fourth factors are the most
important. McCoy, 323 F.3d at 1119.

d.  Whether the Statute Regulates Comnierce or Any
Sort of Economic Enterprise

[5]1 As upplicd to the limited class of activities presented by
this case, the CSA does not regulate commerce or any sort of
economic enterprise. The cultivation, possession, and use of
marijuana for medicinal purposes and not for exchange or dis-
tribution is not properly characterized as commercial or eco-
nomic activity. Lacking sale, exchange or distribution, the
activity does not possess the essential elements of commerce.
See Brack’s Law DictioNary (7th ed. 1999) ("commerce™:
“The exchange of goods and services, esp. on a large scale
involving transportation between cities, states, and naticns.™.?

On this point, the instant case is again analogous to McCov.
The McCay court concluded “that simple intrastate possession
is not, by itself, either commercial or economic in nature, that
a "home-grown’ picture of a child taken and maintained for
personal use is not a fungible product, and that there is no
economic connection—supply and demand or otherwise—
between possession of such a picture and the national multi-
million dollar commercial pornography industry.” d. at 1131,

As the photograph in McCoy stood in contrast to the com-

3Although the Doe appellants are providing marijuana 1o Raich. there
15 no “exchange™ sufficient to make such activity commercial in character.
As Raich states in her declaration: *My caregivers grow my medicine spe-
cifically for me. They do not charge me, nor do we trade anyihing. They
grow my medicine and give it 1o me free of charge.”
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mercial nature of the larger child pornography industry, so
does the medicinal marijuana use at issue in this case stand in
contrast to the larger illicit drug trafficking industry. And it is
the commercial nature of drug trafficking activities that has
formed the basis of prior Ninth Circuit decisions upholding
the CSA on Commerce Clause grounds. See, e.g., Tisor, 96
F.3d at 375 (“Intrastate distribution and sale of methamphet-
amine are commercial activities. The challenged laws are part
of a wider regulatory scheme criminalizing interstate and
intrastate commerce in drugs.” (emphasis added)). Kim, 94
F.3d at 1250 (“After Lopez, we again acknowledged that drug
tafficking affects interstate commerce.” (emphasis added)).

The parties debate whether the “aggregation principle” of
Wickard v. Filburn, 317 U.S. 111 (1942), should be
¢mployed, presumably to support a finding that the cumula-
tive effect of the activities in this case has a commercial
impact. As the regulated activity in this case is not commer-
cial, Wickard's aggregation analysis is not applicable. Morri-
von, 529 US. at 611 nd (“{I]n every case where we have
sustained federal regulation under the aggregation principle in
Wickard . . . the regulated activity was of an apparent com-
mercial character.™); McCey, 323 F.3d at 1120 ("In Lopez, the
court approved of Wickard's rationale only in relation to
activity the economic nature of which was obvious.” (citing
Lopez, 514 U.S. at 558)); United States v. Ballinger, 312 F.3d
1264, 1270 (8th Cir. 2002) (*No such aggregation of local
effects is constitutionally permissible in reviewing congres-
sional regulation of intrastate, non-economic activity.”).*

“The dissent relies on Proveet v. United Srates. 101 F.3d 11 (2d Cir.
1996}, to support the proposition that the activities at issue in this case are
“essentially indistinguishable from the activity in Wickard . . .." In this
vein, the dissent argues that the appellants’ marijuana “coufd be sold in the
marketplace, and . . . is also being used for medicinal purposes in place
of other drugs which would have to be purchased in the marketplace.”
Provect is distinguishable from the instant case. Although the individual
in Provect argued that his uctivities could not be regulated under the Com-
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[6] The majority in McCoy went on to examine whether the
possession of child pornography at issue in that case could fit
within the Wickard analysis, largely because a pre-Morrison
Third Circuit decision had done just that. See 323 F.3d at
1121-22. The parties pick up on this discussion and debate
whether, unlike the child pornography in McCoy, the muari-
juana at issue here is “fungible” such that the aggregation
principle should apply. This debate is unnecessary in light of
Supreme Court precedent suggesting that the aggregation
principle should only be applied where the activity’s commer-
cial character is apparent. See Morrison, 529 U.S. al 611 n.4,
Here it is not. Moreover, McCoy settled the fungibility issue
less by looking at whether the item was one that could be
freely exchanged or replaced (what one might consider 10 be
the important characteristics of fungibility) and more by sim-
ply concluding that the photograph at issue in that case was
“meant entirely for personal use, without . . . any intention of
exchanging it for other items of child pornography, or using
it for any other economic or commercial reasons. Nor is there
any reason to believe that [Rhonda McCoy] had any interest
in acquiring pornographic depictions of other chiidren.” 323
F.3d ar 1122, Under these standards, the marijuana at issue in
this case is similarly non-fungible, as its use is personal and
the appellants do not seek to exchange it or to acquire mari-
juana from others in a market.

Therefore, we conclude that the first Morrison factor favors

merce Clause because his marijuana was atlegedly for personal consump-
tion, the case involved over 100 marijuana plants and the court found that
it was “very unlikely that he petsonally intended to consume all of his
crop...." 101 F.3d ar 13. Moreover, while Provect argued that the mari-
Huaua was only for his personal consumption, he did not allege that it was
for medicinal purposes. Therefore the class of activities involved in this
case is significantly different from the class of activities involved in Pro-
vect.
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a finding that the CSA, as applied to the facts of this case, is
un constitutional under the Commerce Clause.’

b. Whether the Statute Contains Any Express Jurisdic-
tional Element That Might Limit Its Reach

{7] The second factor examines whether the statute containg
a “jurisdictional hook™ (i.e., limitation) that would limit the
re 1ch of the statute to a discrete set of cases that substantially
affect interstate commerce. See McCay, 323 F.3d at 1124, No
such jurisdictional hook exists in relevant portions of the
CsA. See County of Sama Cruz, 279 F. Supp. 2d at 1209,
Thaerefore, this factor favors a finding that Congress has
enceeded jts powers under the Commerce Clause.

¢, Whether the Statute or Its Legislative History Con-
tains Express Congressional Findings Regarding the

5[ a recent decision. a district court reached the opposite conclusion as
Lo this factor. The court defined the class of activilies as “intrastate culti-
vtion and possession of marijuana for medicinal purposes . ...~ Counry
of Sama Cruz v. Asheroft. 279 F. Supp. 2d 1192, 1208 (N.D. Cal. 2003).
The court concluded that “the declarations and findings of Congress in
ajopting the CSA make clear that Congress considers such activity to
have o substantial effect on interstate commerce because controlled sub-
stances are fungible items that influence and contribute to a national black
rarkst for controlled substances regardless of Lhe purposes for which they
are used.” Id. at 1209, This analysis is flawed because the congressional
findings relied upon do not address the specific class of activities set forth
by the court in County of Santa Cruz. See id. (citing 21 U.S.C. § 801(3)-
i6)). Instead. they are concerned primarily with the trafficking and distri-
bution of conwrolled substances. More importantly, the district court’s
analysis fails to ask the guestion set forth in the [irst Morrison factor:
.whether the statute. as applied to the particular class of activities, regulates
sommerce or an economic enterprise. The congressional findings do not
addiess this question; ot best, they address whether the activity—
sommercial or not—has some effect on interstale commerce, Finally, the
Jistrict court in County of Sanra Cruz, by looking solely to congressional
findings, erroneously conflaied the first and third factors,
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Effects of the Regudated Activity Upon Interstate
Commerce

{8] Congress clearly made certain findings in the CSA
regarding the effects of intrastate activity on interstate com-
merce. These findings do not specifically address the class of
activities at issue here, Relevant findings include:

(4) Local distribution and possession of controiled
substances contribute to swelling the interstate traffic
in such substances.

(5) Contuolled substances manufactured and dis-
tributed intrastate cannot be differentiated from con-
trolled substances manufactured and distributed
interstate. Thus, is it not feasible to distinguish, in
terms of controls, between controlled substances
manufactured and distributed interstate and con-
trolled substances manufactured and distributed
intrastate,

(6} Federal control of the intrastate incidents of
the traftic 1 controlled substances is essential to the
effective control of the interstate incidents of such
traffic.

21 U.S.C. § 801. As noted above, supra note 4, these findings
are primarily concerned with the trafficking or distribution of
controlled substunces. Nevertheless, they provide some evi-
dence that intrastate possession of controlied substances may
impact interstate commerce.

Therefore, the third factor weighs in favor of finding the
CSA constitutional under the Commerce Clause. But it is
worth reiterating two things in this respect. First, there is no
indication that Congress was considering anything like the
class of activities at issue here when it made its findings. The
findings are not specific to marijuana, much less intrastate
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medicinal use of marijuana that is not bought or sold and the
use of which is based on the recommendation of a physician.
Common sense indicates that the findings related to this spe-
ciic class of activities would be significantly different from
th: findings relating to the effect of drug trafficking, gener-
al y, on interstate commerce.®

Second, Morrison counsels courts to take congressional
findings with a grain of salt.

[T]he existence of congressional findings is not suf-
ficient, by itself, to sustain the constitutionality of
Commerce Clause legisiation. As we stated in Lopez,
[s]imply because Congress may conclude that a par-
ticular activity substantially affects interstate com-
merce does not necessarily make it so. Rather,
{w]hether particular operations affect interstate com-
merce sufficiently to come under the constitutional
power of Congress to regulate them is ultimately a
judicial rather than a legislative question, and can be
settled finally only by this Court.

Morrison, 529 U.S. at 614 (citations and quotation marks
omitted). As noted above, it is not the existence of congressio-
nul findings, but rather the first and fourth factors—whether
the statute regulates commerce or any sort of economic enter-

*We note that the majority in McCoy distinguished the CSA from the
stitute under consideration in that case on the basis of the fact that the
C5A containg express legislative findings regarding the relationship
between purely intrastate activities and interstate comimerce. McCoy, 323
F.3d at 1128 n.24. Citing to drug trafficking cases, the majority in McCoy
wrote: “It is primarily on the basis of these congressional findings that we
rejected Comumerce Clause challenges to the [CSAL” Id. These statements
from McCov are inapposite to this case for two reasons. First, as discussed
atove. the drug irafticking cases—for which the congressional findings
may provide adequote jurisdictional support—are different in kind from -
thz instant case. Second, the McCoy majority noted that Morrison may
affect the analysis even in those cases. Id. (“We express no view. however.
as 1o the effect of Morrison on these cases.”).
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prise and whether the link between the regulated activity and
a substantial effect on interstate commerce is “attenuated”—
that are considered the most significant in this analysis.’
McCoy, 323 F.3d at 1119,

d. Whether the Link Between the Regulated Activity and
a Substantial Effect on Interstate Conunerce Is “Al-
teniated”

[9] The final Morrison factor examines whether the link
between the regulated activity and a substantial effect on
interstate commerce is “attenuated.” The connections in this

"The CSA's congressional findings suggest that it is impracticat to dis-
linguish hetween controlled substances manufactured and distributed
intrastate and those manufactured and distributed interstate. 21 U.S.C.
§ 801(5) (“Contrelled substances manufactured and distributed intrastate
cannot be differentiated from controlled substances manufactured and dis-
wibuted interstate. Thus. is it not feasible to distinguish, in terms of con-
wols. between controlled  substances manufactured and  distributed
imerstate and controlled substances manufactured and distributed intra-
state.™). Putting aside the question of whether feasibility can provide a
basis for expanding congressional powers beyond those enumerated in the
Constitution. MeCoy provides a helptul resolution of this issue as it per-
1ains to the class of activities at issue in this case:

Furthermore, McCoy's factual circumstances, in which she pos-
sessed o family photo for her own personal use, with no intention
to distribute it in interstate or toreign commerce, do not pose a
law enforcement problem of interstate commercial child pornog-
raphy trafficking. While it is true that child pornography “does
not customarily bear a label identifying the state in which it was
produced.” such problems of identification are not present in this
case. As we have emphasized, McCoy's “home-grown™ photo-
graph never entered in and was never intended for iterstate or
Joreign commerce.

323 F.3d at 1132 (citation omitted) (quoting United States v. Kaflestad.
236 F.3d 225, 230 (5th Cir. 2000)). Applying this logic 1o the instant case.
the feasibitity of differentiating between the intrastate class of activities ut
issue here and more generic interstate drug trafficking is of no moment,
as the marijuana in (he instant case never emtered into and was never
intended {or interstate or foreign commerce.




S

RAICH v. ASHCROFT 17931

case are, indeed, altenuated. Presumably, the intrastate culti-
vation, possession and use of medical marijuana on the rec-
ommendation of a physician could, at the margins, have an
effect on interstate commerce by reducing the demand for
rarijuana that is trafficked interstate. It is far from clear that
such an effect would be substantial. The congressional find-
irgs provide no guidance in this respect, as they do not
address the activities at issue in the present case. Although not
b nding, other judges that have looked at the specific question
presented here have found that the connection is attenuated.
As one of our colleagues wrote recently: “Medical marijuana,
when grown locally for personal consumption, does not have
any direct or obvious effect on interstate commerce. Federal
e’forts to regulate it considerably blur the distinction between
what is national and what is local.” Conant v. Walters, 309
F.3d 629, 647 (9th Cir. 2002) (Kozinski, J., concurring) (cita-
tion omitted)). The district court in Counry of Santa Cruz also
seriously questioned the strength of the link between such
activities and interstate commerce. See County of Santa Cruz,
279 F. Supp. 2d at 1209 (“The fourth factor—whether the link
between {medical marijuana use] and a substantial affect on
interstate commerce is attenuated—arguably favers Plain-
tiffs.”).® Therefore, we conclude that this factor favors a find-

®Al oral argument. we questioned counsel for the appellants ubout the
crigin of the marijuana seeds used by the appellants. Counsel for the
aopellants assured us thal they cane from within California. Regardless.
we find that the origin of the seeds is too attenuated on issue to form the
basis of congressional autharity under the Commerce Clause. In MeCoy
we discussed the fact that the film and camera in that case were manufac-
tired out of state. We expressed “substantial doubt” that this fact (which
was part of 1he statuie’s jurisdictional hook in that case) “adds any sub-
s ance (o the Commerce Clause analysis.” McCoy, 323 F.3d at 1125, Here,
the potential out-of-state production of seeds used by the appellants for
their noncommercial activity is a significantly attenuated connection
between the appellants’ activities and interstate commerce. I the appellees
sought to premise Commerce Clause authority in this case solely on the
possibility that the seeds used by the appeilants traveled through inlerstate
commerce, we would conclude, as we did in MeCoy with respect to the
cut-of-state manufacture of the film and camera, that this, by itself. “pra-
vides no support for the government's assertion of federal jurisdiction.” fe.
at 1126: see alse Unired States v, Stewart, 348 F.3d 1132, 1135 (9th Cir.
2003}
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ing that the CSA cannot constitutionally be applied to the
class of activities at issue in this case.

[10] On the basis of our consideration of the four factors,
we find that the CSA, as applied to the appellants, is likely
unconstitutional. See McCoy, 323 F.3d at 1124 (Tt is particu-
larly important that in the field of criminal law enforcement,
where state power is preeminent, national authority be limited
to those areas in which interstate commerce is truly affected

. . The police power is, essentially, reserved to the states,
Morrison, 529 U.S. at 618 . . .. That principle must guide our
review of Congress’s exercise of Commerce Clause power in
the criminal faw area.”); see also Morrison, 529 1.S. at 610
(“[A] fair reading of Lope; shows that the noneconomic,
¢criminal nature of the conduct at issue was central to our deci-
sion in that case.”).

Therefore, we find that the appellants have made a strong
showing of the likelihood of success on the merits of their
case.

B. Hurdship and Public Interest Factors

The appellants contend that considerations of hardship and
the public interest factors in this case require entry of the
requested preliminary injunction.® The district court found
that,

[wihile there is a public interest in the presumption
of constitutional validity of congressional legislation,
and while regulation of medicine by the FDA is also
important, the Court finds that these interests wane
in comparison with the public interests enumerated
by plaintiffs and by the harm that they wouid suffer
if denied medical marijuana.

*The district court analyzed “the issue of irreparable harm. the balance
of hardships. [and] the impact of an injunction upon the public interest”
all under the heading “Public Interest Factors.”
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The district court nevertheless denied the injunction given its
findings regarding the merits of the case: “{D]espite the grav-
ity of the plaintiffs’ need for medical cannabis, and despite
the concrete interest of California to provide it for individuals
like them, the Court is constrained from granting their
request.” We find that the hardship and public interest factors
tip sharply in the appellants’ favor.

[111 There can be no doubt on the record as to the signifi-
cant hardship that will be imposed on the patient-appellants if
they are denied a preliminary injunction. The appellees do not
dispute this. Instead, the appeliees argue that Qakland Canna-
biv Buyers' Cooperative precludes a finding that the public
interest favors the appellants. The appellees quote: “[A] court
sitting in equity cannot ignore the judgment of Congress,
deliberately expressed in legislation.” Oakland Cannabis Buy-
ers’ Coop., 532 U.S. at 497 (quotation marks omitted). How-
ever, the relevant portion of that case dealt with what factors
a district court may consider when fashioning injunctive
reiief. See id. at 495-98. It did not address the constitutional
challenges at issue here that call the very foundation of the
C5A into question as applied to the class of activities at issue
in this case. Therefore, the Court’s admeonitions' are not rele-
vant to this case. It would be absurd for the Court to have
meant that, no matter how strong the showing of unconstitu-
ticnality, the statute must be enforced.

[12] The appellees also contend that granting the appel-
lants™ requested injunction would create a slippery slope as
other plaintiffs seeking use of other schedule I controlied sub-
stunces would bypass the statutory process established by

*These admonitions include: “A district court cannot. for example,
override Congress’ policy choice, articulated in a statute, as to what
behavior should be prohibited.” 532 U.S. at 497; and “Their choice (unless
there is statutory language to the contrary) is simply whether a particular
means of enforcing the statue should be chosen over another permissible

means; their choice is not whether enforcement is preferable to no
enforcement at 2L" fd. ul 497-98.
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Congress. The appellees claim that the appellants’ proposed
injunction therefore has the potential to significantly under-
mine the FDA drug approval process. Our holding is suffi-
ciently narrow to avoid such concerns. Moreover, there is
nothing contrary to the public interest in allowing individuals
to seek relief from a statute that is likely uncenstitutional as
applied to them. The public interest of the state of California
and its voters in the viability of the Compassionate Use Act
also weighs against the appellees’ concerns. Cf. New Stare fce
Co. v. Liebmann, 285 U.S. 262, 311 (1932} (Brandeis, I, dis-
senting) ("It is one of the happy incidents of the federal sys-
temn that & single courageous stale may, i is citizens choose,
serve as a laboratory: and try novel social and economic
experiments without risk to the rest of the country.”). Finally,
the appellees’ speculative slippery slope concern is weak in
comparison to the real medical emergency facing the patient-
appellants in this case.

CONCLUSION

[13] For the reasons discussed above, we reverse the dis-
trict court. We find that the appeliants have demonstrated a
strong likelihood of success on the merits. This conclusion,
coupled with public interest considerations and the burden
faced by the appellants if, contrary to California law, they are
denied access to medicinal marijuana, warrants the entry of a
preliminary injunction. We remand to the district court for
entry of a preliminary injunction consistent with this opinion.

REVERSED AND REMANDED.

BEAM, Circuit Judge, dissenting:

It is simply impossible to distinguish the relevant conduct
surrounding the cultivation and use of the marijuana crop at
issue in this case from the cultivation and use of the wheat
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crop that affected interstate commerce in Wickard v. Filburn,
317 U.S. 111 (1942). Accordingly, I dissent.

L.

At the outset, I note a justiciability problem that has not
been addressed by the parties, the district court or the opinion
of the panel majority. Although plaintiffs assert an “as
applied” challenge to the workings of the Controlled Sub-
stances Act (CSA), the pleadings and evidentiary showings do
not disclose, except with one possible exception, that the CSA
has actually been applied to any of plaintiffs® activities. This,
of course, raises the question of whether this case is ripe for
review and, in wrn, whether plaintiffs have standing to bring
this case before the court.

“[Wihere it is impossible to know whether a party will ever
be found to have violated a statute, or how, if such a violation
is found, those charged with enforcing the statute will
respond, any challenge to that statute is premature.” Alaska
Airlines, Inc. v. City of Long Beach, 951 F.2d 977, 986 (9th
Cir, 1991). To satisfy Article 1II's standing requirements, a
plaintiff must show that she has suffered a concrete and par-
ticularized injury in faect that is actual or imminent (not con-
jectural or hypothetical). Plaintiff must also show that the
injury is fairly traceable to the challenged action of the defen-
dant and that it is likely, as opposed to merely speculative,
that the injury will be redressed by a favorable decision. Citi-
zens for Better Forestry v. United States Dep’t of Agric., 341
F.3d 961, 969 (9th Cir. 2003).

In determining whether these jurisdictional prerequisites
are satisfied, a court must determine whether the plaintiff has
a “a realistic danger of sustaining a direct injury as a result of
the statute’s operation or enforcement.” Babbitt v. United
Farm Workers Nat'l Union, 442 U.S. 289, 298 (1979). In ask-
ing for injunctive relief, plaintiffs bear a special burden of
showing real or immediate threat of irreparable injury when
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the conduct they are seeking to enjoin has not yet occurred—
it is not enough to show past injury. San Diego County Gun
Rights Comm. v. Reno, 98 F.3d 1121, 1126 (9th Cir. 1996).
And, the mere existence of a statute which plaintiffs feel they
will be forced to violate is not sufficient to create an Article
11 case or controversy. Thomas v. Anchorage Equal Rights
Comn’n, 220 F.3d 1134, 1139 (9th Cir. 2000) (en banc).

In San Diego County Gun Rights, the court considered a
pre-enforcement challenge to the constitutionality of the Vio-
lent Crime Conurol and Law Enforcement Act. The district
court had dismissed the claims for lack of standing and ripe-
ness because none of the individual plaintiffs had been prose-
cuted, arrested or incarcerated for violation of the Act. The
plaintiffs challenged the Act on Commerce Clause grounds,'
and argued they had standing based on, among other things,
threat of future prosecution. The court noted that in order to
show an imminent and genuine threat of future prosecution,
the plaintiffs must have articulated concrete plans to violate
the statute. 98 F.3d at 1127. Plaintiffs can meet this prong by
showing that they have in the past violated the act and intend
to continue engaging in prohibited acts in the future. Id. (cit-
ing Babbin, 442 U.S. at 303.) Next, there must be a specific
threat of prosecution, and the plaintiffs bear the burden of
showing that the act in question is actually being enforced. /d.
A specific warning of prosecution may suffice, but “a general
threat of prosecution is not enough to confer standing.” Id.
Finally, the plaintiffs can meet their burden to show standing
in a threat-of-prosecution situation by showing past prosecu-
tions under the act in question. /d. at 1128, Because the gun
rights plaintiffs could not establish the foregoing require-
ments, they did not meet their burden of showing they had
Article III standing for their claim. Id. at 1129,

'Plaintiffs also asserted claims pursuant to the Second and Ninth
Amendments. The court dismissed these claims because redress ot indi-

vidual grievances was not cognizable under cither amendment. 98 F.3d at
1125.
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With regard to ripeness, the court noted that the issne must
be “fit for judicial decision™ and that “the parties will suffer
hardship if we decline to consider the issues.” Jd. at 1132.
Because the issues were not “purely legal” and because the
plaintiffs had not been threatened with prosecution, the court
found that the claims were not ripe for adjudication. Id.; see
alse Thomas, 220 F.3d at 1138-39 (holding that landlords
who vowed not to follow an anti-discrimination housing stat-
ute did not have a justiciable claim for injunctive relief when
they had not vet violated the statute and had certainly not
been prosecuted for any violation).

In this case plaintiffs allege three instances of injury in their
prayer for relief. They ask the court to enjoin the DEA from:
1) arresting or prosecuting them or their caregivers for posses-
sion and/or cultivation of marijuana; 2) seizing their medical
cannabis; 3) seeking civil or administrative sanctions against
them or their caregivers——and to declare the CSA unconstitu-
tional as applied to them through these acts. (Plaintiffs’ Peti-
tion at 12-13). According to the petition, some of Monson’s
marijuana plants have already been seized, and past history
suggests that if the DEA can find out where Faich’s plants
are, they will be seized as well. Thus, I concece that it is at
least arguable that claim two, the “seizing™ claim, may be
actionable. However, applying San Diego County Gun Rights
to the injuries alleged in claims one and three, it is clear that
they are not ripe for review.

With regard to these two claims, the intent to violate the
statute requirement is likely met. Plaintiffs have violated the
CSA in the past, and indicate that they will continue to do so
in the future. However, plaintiffs do not show there is a threat
of future prosecution or a history of past prosecutions, at least
as applied to their unique factual situations. I doubt whether
anyone can or will seriously argue that the DEA intends to
prosecute these two seriously ill individuals. E.g., Alex Kreit,
Comment, The Future of Medical Marijuana: Should the
States Grow Their Own?, 151 U, Pa. L. Rev. 1787, 1799 n.85

o
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(2003) (noting that “DEA’s limited resources make it practi-
cally impossible for its officers to enforce Minor pOSSEssIon
laws without extensive cooperation from state police™).

While we can speculate on whether future prosecution is
likely {(given the fact that they are known USErs and possessors
and they have not yet been arrested oF prosecuied), it is the
plaintiffs’ burden to show standing, not this court’s burden 10
disprove it. Carroll v. Nakatani, 342 F.3d 934, 945 (9th Cir.
2003) (“The party invoking federal jurisdiction, not the dis-
trict court, bears the burden of estublishing Articie 11T stand-
ing.”). Because this particular issue Was not briefed or argued
by the parties, or mentioned by the district court, We should
remand the case to the Jower court to determine whether the
threat of criminal prosecution and the possible jevying of civil
administrative penalties are matters which are ripe for review.
1 suggest that such a hearing will undoubtedly reveal that
plaintiffs simply use this action 10 seek an advance judicial
ruling on government actions that may never be applied 10
them or to similarly situated individuals, if any such persens
presently exist in Califoruia.®

IL.

Because the plaintiffs arguably may have standing to assert
one tipe claim of future injury, the seizure claim, L address the
merits of their Commerce Clause arguments. In Wickard, an
Ohio wheat farmer (Filburn) was fined for growing EXCess

21 respectfully disagree with the conclusion the court reaches in footnote
one of its opinion with regard 1o remedies available o plaintiffs, even
assuming that the court’s constitational conclusions are correct, A courl
has no power to provide a remedy for 2 claim over which it has no juris-
diction. And clearly. Californiu Pro-Life Council, Inc. v. Getmar, 328
£ad 1088 (9th Cir. 2003), provides no support for the proposiuen (be
court announces in this regard. Id. at 1094 n.2 (noting that the distinction
between “standing” and “ripeness” label was largely immaterial), At best.
under the posiure of this case, the district court may enjoin seizure of
plants, nothing more.
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acres of wheat on his small farm. Filburn was charged with
violation of the Agricultural Adjustment Act of 1938, which
ywas enacted to control the volume of wheat moving in foreign
and interstate commerce, an effort by Congress to address, in
part, surpluses, shortages and resulting extreme price varia-
tions. Filburn asserted that the Act was an unconstitutional
exercise of Congress’s Commerce Clause powers because it
purported to regulate farm-culiivated wheat milled into flour
for on-the-farm tamily consumption and alse used for produc-
ing poultry and livestock products which were partly con-
sumed by the Filburn family.’ The Court rejected this
sreument, stating, “even if [the] activity be local and though
it may not be regarded as commerce, it may still, whatever its
nature, be reached by Congress if it exerts a substantial eco-
nomic effect on interstate commerce.” Id. at 125. The Court
then found these activities constituted a snbstantial economic
offect. fd. at 128-29.

Notably, the Court stated, “{tJhat appellee’s own contribu-
1ion to the demand for wheat may be trivial by itself is not
cnough to remove him from the scope of federal regulation
where, as here, his contribution, taken together with that of
nany others similarly situated, is far from trivial.” Id. at 127-
28. Rationales in support of congressicnal regulation of how
much wheat could be grown on an individual farm included:
that wheat growing for whatever purpose was an important
;ommercial enterprise in and among the various states; that
wheat surplus and price fluctuations had been a significant
economic problem; that several other wheat growing coun-
tries had instilled similar growing quotas and price guaran-
tees; and that the direct and indirect consumption of wheat on

3t was Filburn's practice to use part of the grain from his “small acre-
age” of winter wheat to feed poultry and livestock on the farm. some of
which products were consumed as food on the farm and also to use some
of the wheat to make “flour for home consumption.” The Supreme Court
deemed all of Filburn's uses to be regulable by Congress. Wickard, 317
U.S. at 114, 128-29.
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the farm where it was grown was the “most variable factor in
the disappearance of the wheat crop.” Id. at 125-27.

Except for why the marijuana at issue in this case is con-
sumed, i.e., for medicinal rather than nutritional purposes,
plaintiffs’ conduct is entirely indistinguishable from that of
Mr. Filburn's. The Agriculture Adjustment Act reached Fil-
burn's wheat growing activities, even that part of the crop
grown, directly and indirectly, for family food consumed in
the home on the Filburn farm. Here, under the precedent
established in Wickard, the CSA clearly reaches plaintiffs’
activities, even though they grow, or take delivery of mari-
juana grown by surrogates, for personal consumption as medi-
cine in the home as permitted by California, but not federal,
law.

In reaching its decision, the court defines the regulated
class as “the intrastate, noncommercial cultivation, possession
and use of marijuana for personal medical purposes on the
advice of a physician.” Ante at 17921. The Wickard Court
could easily have defined the class of activities as “the intra-
state, noncommercial cultivation of wheat for personal food
purposes.” Plaintiffs argue that Wickard is distinguishable
because Filburn was engaged in the commercial activity of
farming, while their activities are purely non-economic." This

*This ~“non-economic” argument apparently attempts to distinguish the
usage in Wickard from the usage allegations in this case. In Wickard, the
239 bushels of wheat produced from the disputed acres were deemed Lo
have been slated for use as follows: a portion made into {lour for home
use. a portion sold locally as grain, a portion fed on the farm to produce
pouitry and livestock products with part of these products being consumed
as food on the farm, and the balance kept for seed. Wickard. 317 U.S. at
114. However, the Supreme Court specifically focused on the regulability
of the home-consumption portion of the wheat saying, “[tJhe effect of
[home] consumption of home-grown wheat on intersiale commerce is due
to the fact that it constitutes the most variable factor in the disappearance
of the wheat crop.” fd. at 127. Therefore, even though plaintiffs’ usage ot
their marijuana crop is all personal. given Wickard. the plaintiffs. in their
atlempt 1o support this non-economic argument, seek to advance an imma-
terial factual distinction that leads to no legal difference between the two
situations.
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argument fails on two fronts. The cultivation of marijuana for
medicinal purposes is commercial in nature. The argument
ignores the fungible, economic nature of the substance at
issue—marijuana plants—for which there is a well-
established and variable interstate market, albeit an illegal one
under federal law. And, the growing of wheat for family con-
sumption as flour, which was and is a legal enterprise in Ohio
and other states, is as non-economic as it is possible to get
with cultivated crops.

The Court in United States v. Lopez, 514 U.S. 549, 560-61
(1995) and United States v. Morrison, 529 U.S. 598, 610
(2000), expressly affirmed the continuing validity of Wickard.
And, when put to the tests developed by Lopez and clarified
in Morrison, the CSA clearly passes constitutional muster
especially as applied to the plaintiffs. At the risk of some
redundancy, 1 review each Morrison refinement under the
allegations plaintiffs make in this case.

A. Is this particular activity economic or non-
economic, but necessarily regulated as part of a large:
regulatory scheme? :

Even assuming that the court has correctly defined the class
—"“the intrastate, noncommercial cultivation, possession and
use of marijuana for personal medical purposes on the advice
of a physician”—the conduct at issue is subject to regulation.
First, as earlier stated, I respectfully disagree with the court’s
insertion of the term “noncommercial” into the class defini-
tion because the activity at issue here is economic. Plaintiffs
are growing and/or using a fungible crop which couid be sold
in the marketplace, and which is also being used for medicinal
purposes in place of other drugs which would have to be pur-
chased in the marketplace. As also earlier indicated. this
activity is essentially indistinguishable from the activity in
Wickard, and our sister circuits have recognized the similari-
ties. See Proyect v. United States, 101 F.3d 11, 14 (2d Cir.
1996) (per curiam) (rejecting Commerce Clause challenge to



17942 RAICH v. ASHCROFT

a conviction under 21 U.S.C: § 841(a)1) for growing mari-
Juana even though there was no evidence that the drug was
intended for interstate distribution). In Proyect, the court
noted that cultivation of marijuana for individual use did
affect commerce in the same way that Filburn's personal con-
sumption of wheat did:

In any event, the cultivation of marijuana for per-
sonal consumption most likely does substantially
affect interstate commerce. This is so because “jt
supplies a need of the man who grew it which would
otherwise be reflected by purchases in the open mar-
ke.” Wickard v. Filburn, 317 US. [11, 128, 63
S.Ct. 82, 91, R7 T.. Ed. 122 (1942). As such, there
is “no doubt that Congress may properly have con-
sidered that [marijuana} consumed on the {property}
where grown if wholly outside the scheme of regnia-
tion would have a substantial effect” on interstate
conumerce. /d. at 128-29, 63 S. Ct. at 90-91.

Provect, 101 F.3d at 14 n.1.*

Similarly, cultivating marijuana for personal® use keeps
plaintiffs from seeking an outside source of either marijuana,
or possibly, a (federally) legally prescribed and dispensed
drug such as Marinol—both of which are articles of interstate

*At footnote four of its opinion, the court attempts to distinguish the
reach of Proyect by noting the involvement of 100 marijuana planis. We
know that six cannabis plants were seized from Monson in Jjust one
instance and that Raich regularly receives an undisclosed amount of mari-
juana from her purported benefactors. Over time it is likely that many
times over 100 plants will be consumed by these two users alone. Thus,
the distinction the court attempts to reach is counter-productive to its argu-
menis and actually supports the thrust of this dissent.

*To use a well-known basketball term, this case would be a “slam dunk™
against Ms. Raich if she were paying her remote suppliers o grow the
marijuana she uses. As it is, the consideration the caregivers reecive is
knowing that Ms. Raich is purportedly in less pain because of their efforts.
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commerce. As with the wheat consumed as food by the Fil-
burns, plaintiffs are supplying their own needs, here
symptom-relieving drugs, without having to resort to the out-
side marketplace. This deportment obviously has an effect
upon interstate commerce.,

However, even if the word “non-economic” is rightly
included within the court’s class definition, plaintiffs’ behav-
tor is still reached if its regulation is essential to reaching the
larger commercial activity. In United States v. Leshuk, 65
F.3d 1105 (4th Cir. 1995), the court held that the Lope? opin-
ion did not alter its previous holding that the possession prohi-
bitions in the CSA were a constitutional exercise of
Congress’s powers pursuant to the Commerce Clause. Jd, at
L112. Further, the court noted that the act was not

unconstitutional as applied if his possession and cul-
tivation were for personal use and did not substan-
tially affect interstate commerce. Although a
conviction under the Drug Act does not require the
government to show that the specific conduct at
issue substantially affected interstate commerce . | .
Lope: expressly reaffirmed the principie that “where
a general regulatory statute bears a substantial rela-
tion to commerce, the de minimis character of indi-
vidual instances arising under that statute is of no
consequence.”

Id. (quoting Lopez, 514 U.S. at 558 (quoting Marviand v.
Wirez, 392 U.S. 183, 197 n.27 (1968))) (emphasis added). See
also Proyect, 101 F.3d at 14 (quoting the same passage from
Lopez); United States v. Wall, 92 F.3d 1444, 1461 (6th Cir.
1996) (Boggs, J., concurring and dissenting) (noting that non-
commercial activity is subject to congressional oversight
when “its regulation is an essential part of the regulation of
some commercial activity™).

Prior 10 Lope: and Morrison, this circuit held that the CSA
does not violate the Commerce Clause. In Unired States v.



17944 RaicH v. AsHcrorT

Visman, 919 F.2d 1390 (9th Cir. 1990), the court found that
marijuana plants “rooted in the soil” (and therefore which
could not have crossed state lines) do affect interstate com-
merce. Id. at 1392-93, The court deferred to Congress’s find-
ings that “controlled substances have a detrimental effect on
the health and general welfare of the American people and
that intrastate drug activity affects interstate commerce.” Id.
at 1393, Notably, the court held that “lecal criminal cultiva-
tion of marijuana is within a class of activities that adversely
affects interstate commerce.” ld. (emphasis added).

Then. in United States v. Kim, 94 F.3d 1247, 1250 (9th Cir.
1996), this circuit affirmed the continuing validity of Visman
in light of the Lopez decision. See also United Stares v. Tisor,
96 F.3d 370, 374 (9th Cir. 1996} (rejecting Commerce Clause
challenge to the CSA after Lopez). Furthermore, In United
States v. Bramble, 103 F.3d 1475, 1479 (9th Cir. 1996), the
court affirmed, with little comment, the district court’s rejec-
tion of the defendant’s Commerce Clause challenge in his
conviction for simple possession of marijuana. The Bramble
district court noted congressional findings that local distribu-
tion and possession of illegal drugs contribute to ever increas-
ing interstate drug trafficking. So, even though Bramble was
guilty of only simple possession, it was clearly recognized
that “there is an interstate market for illegal drugs.” 894 F.
Supp. 1384, 1395 (D. Haw. 19935).

Of course, none of these cases involve the precise, unique
facts involved in this litigation, where plaintiffs are medicinal
users of marijuana, grow their own supply or obtain it free of
charge from surrogate producers, and do so lawfully under
state law. However, because the just-described conduct is still
illegal under federal law, there is no meaningful distinction’

"Admiuedly, one distinction is that the possessor and user in Bramible
purchased the marijuana, presumably from a dealer. But, as admitted at
oral argument, plaintiffs and their surrogates obviously purchased the
seeds from an outside source,
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between the simple possessor in Bramble and plaintiffs. If
Congress cannot reach individual narcotic growers, posses-
sors, and users, its overall statutory scheme will be totally
undermined. The goal of the CSA is to prevent the interstate
marijuana trade, even medicinal marijuana. Because plain-
tiffs’ actions violate a federal statute, inclusion in the class
formulation “for perscnal medical purposes on the advice of
a physician” adds nothing to the analysis. While this result
may seem unduly harsh since the plaintiffs are seriously ill,
in the eyes of the DEA agent, there is no legal distinction
between the simple user and possessor in Bramble and Leshuk
and the plaintiffs.

That medicinal marijuana is acceptable in several states
surrounding California also undermines the court’s conclu-
sion. Even if the plants are grown for purely medicinal pur-
poses, it is probable that an interstate market for medicinal
marijuana has developed with users from surrounding juris-
dictions. All of this contributes to “swelling the interstate traf-
fic in such substances.” 21 U.S.C. § 801(4) (Congressional
findings in support of the CSA). Thus, the activity in question
here is almost certainly economic, but even if it is not, as held
in Lopez, its regulation is essential for Congress’s regulation
of the larger economic activity of the drug trade.

B. Does the CSA contain a jurisdictional element?

A jurisdictional element is a specific provision in a federat
statute which would require the government to establish facts
“justifying the exercise of federal jurisdiction in connection
with any individual application of the statute.” United States
v. Rodia, 194 F.3d 465, 471 (3d Cir. 1999). There is nothing
in the statute at issue here which makes a connection to inter-
state commerce an element of the offense.

C. Were there adequate congressional findings?

As noted in Visman, Kim and Bramble, the congressional
findings in the CSA have already been relied upon by this cir-
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cvil. See also United States v. Rodriguez-Camdcho, 468 F.2d
1220, 1221-22 (9th Cir. 1972). Admittedly, the findings do
not address the specific use at issue here—cultivation and per-
sonal use for medicinal purposes. However, because medici-
nal use is not permitted by federal law, I fail to see how this
is a particularly relevant concern. Congressional findings con-
tained in 21 U.S.C. § 801(4) specifically state that, “Local dis-
tribution and possession of controlled substances contribute to
swelling the interstate traffic in such substances.” As pointed
out above, plaintiffs” conduct does, or will, contribute to
swelling the interstate traffic in marijuana, including medici-
nal marijuana.

D. What is the extent of the attenuation between this
conduct and interstate commerce?

Finally, the court contends that circuit precedent dictates
that we recognize such a degree of attenuation between the
plaintiffs’ conduct and interstate commerce that the connec-
tion is effectively severed. I disagree. I begin by acknowledg-
ing the dicta in the concurring opinion in Conant v. Walters—
“Medical marijuana, when grown locally for personal con-
sumption, does not have any direct or obvious effect on inter-
state commerce.” Conant v. Walrers, 309 F.3d 629, 647 (9th
Cir. 2002) (Kozinski, 1., concurring), cert. denied, 124 S. Ct.
387 (2003). On the other hand, Congress contemplated indi-
vidual growers, possessors and users when it made its find-
ings regarding the CSA. 21 US.C. § 801{(4). And, in light of
the growing interstate community of medicinal marijuana
users, the attenuation is not great, even, perhaps, nonexistent.
Accordingly, an evaluation of any attenuation factor favors
the CSA’s constitutionality.

Plaintiffs, and the court, rely extensively on this circuit’s
decision in United States v. McCoy, 323 F.3d 1114 (9th Cir.
2003), but the case does not bear the weight the court places
on it. It is distinguishable in at lcast one® key respect—

EMcCuv is also distinguishable because the issues there did not suffer
from the standing and ripenéss problems identifted earlier. The McCoy

found that pc;ssessing machine guns was not economic gctiv-
ity. The court noted that “[w]hatever its intended use, wnhox'u
some evidence that it will be sold or transferred—and there is
none here—its relationship 1o interstate commerce is highly



