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IN THE UNITED STATES DISTRICT COURT

FORCTHE NORTHERN DISTRICT OF CALIFORNIA

UNITED STATES OIF AMLERICA.,
PlaintifT,

\A

CANNABIS CULT! VATOR’S CLUB, ctal,

' Defendants.

AND RELATED ACTIONS

In February 1998, the government filed the above-related lawsuits alleging that

defendants manufacture and distributc marijuana in violation of 21 U.S.C. sectibrilgdl(\‘é)'(bl"‘):

Nos. C 98-00085 CRB 7
C 98-00086 CRD
C 98-00087 CRB
C 98-00088 CRB
C 98-00245 CRB

MEMORANDUM AND ORDER

among other statutes. The government seeks an injunction pursuant to 21 U.S.C.

APC

section 882(a) permanently enjoining defendants’ conduct. Now before the Court is the

government’s motion for summary judgment and cntry of the permanent injunction.

Defendants move to dissolve the prcliminary injunction. This Memorandum and Order

addresses the government’s motion for summary judgment. The issue is whether there i3 a

genuine dispute as to defendants’ violation of the Controlled Substances Act (“CSA™) in

1997.
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PROCEDURAL HISTORY
The government originally filed suit against six marijuana distribution clubs and
various individuals associated with those clubs. One of the clubs, Flower Therapy Medical
Marijuana Club, voluntarily ccased operations. Accordingly, the Court dismissed that case
(98-0089) without prejudice. A
The Court subscqucntly pranted the government’s motion for a preliminary injunction

in the remaining cascs on the ground the government had demonstrated a likelihood of

success on the merits and irreparable harm. Sce United States v. Cannabis Cultivator's Club,

5 F.Supp.2d 1086 (N.D. Cal. 1998). Dcfendants unsuccessfully moved the Court to modify
the preliminary injunction to exclude distributions of marijuana that are medically necessary.
After the Ninth Circuit ruled that the medical necessity defense is legally cognizable and

should have been considered in the district court, the Supreme Court granted certiorari. The

‘Supreme Court reversed and held that medical necessity is not a defense to manufacturing

and distributing marijuana. United States v. Qakland Cannabis Buyers’ Cooperative, 532

U.S. 483, 494-95 (2001).

The government now moves for summary judgment in the remaining cases: 98-0085
(Cannabis Cultivator’s Club and Dennis Peron (“CCC”); 98-0086 (Marin Alliance for
Medical Marijuana and Lynette Shaw) (“Marin Alliance”); 98-0087(Ukiah Cannabis Clgb,
Cherrie Lovett, Marvin Lehrman, and Mildred Lehrman) (“Ukiah élub”), 98-0088 (Oakland
Cannabis Buyers’ Cooperative and Jeflrey Jones) (“OCBC”), and 98-245 (Santa Cruz ;
Buyers’ Club) (“Santa Cruz Club™). Thé OCBC defendants filed a written opposition to the
government’s motion, in which the Marin Alliance, Ukiah Club and CCC defendants joined.
The Santa Cruz Club has not filed an opposition to the government’s motion ‘norjoined in
the OCBC’s opposition.

THE GOVERNMENT'S EVIDENCE
In support of its motion for summary judgment, the government relies on the evidence

it submitted in support of its motion for a preliminary injunction. This evidence consists
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primarily ol the affidavits ol undcercover agents who purchased marijuana from the
defendants in 1997, The evidence as to cacly ol the clubs is summarized below.

. CCC (98-0085)

The government has submitted the altidavits of Drug Enforcement Agency (“DEA™)
agents who purchased martjuana from the CCC on May 21 I9‘)7.AJunc 20, 1997, August 6,
1997, September 12, 1997, October 24, 1997 and November S, 1997, For example, Special
Agent Brian Nehring declares that on May 21. 1997 he went to the Cannabis Cultivator’s
Club located at 1444 Market Street in San [Francisco, California. He brought with him a
falsificd physician statement stating that he sullercd from “Post Traumatic Stress Disorder.™
At the Club he was asked to fill out a form, his physician statement was examined, and he
was issued a membership card. e was then directed to the third floor, which was a room
with two sales counters. Onc of the counters was staffed by 4-5 persons, and there were
several menu boards on the wall listing grades of marijuana with prices ranging from $25 to
$90 per onc-cighth ounce. He paid $25 for onc-cighth ounce of what the Club identified as

Mexican-grown marijuana. Senior Forensic Chemist Phyllis E. Quinn has submitted an

affidavit attesting that the substances purchased by Nehring and the other undercover agents

are marijuana.

2. Ukiah Club (98-0087)

The government has submitted the affidavits of undercover agents who purchased
marijuana {rom the Ukiah Club on June S, 1997, June 30, 1997, August 5, 1997, scpt'ér_ébé
9, 1997, October 24, 1997, and November 14, 1997. For example, Special Agent Bill -
Nyfeler attests that on June 30, 1997 he went to the Ukiah Club located at the Forks Theater,
40A Pallint Lane, Ukiah, California. He brought with him a Ukiah Club membership card
belonging to Special Agent Nehring, and a “Primary Caregiver” form. When he entered the
Club, an unidentified man cxamined the membership card and Nyfeler’s identification and
noted that they did not match. Nyfeler explained he was a primary caregiver and provided
the man with the form.  An adult femalc identified as “Cherri” then asked Nyfeler about his

membership status. Nyfeler again explained he was a primary caregiver. After Nyfeler
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signed the membership card in Cherri’s presence. Nyfcler went to the sales counter and paid
$25 for what was identificd as Mexican-grown marijuana. The government has again
submitted the alfidavit of” Senior Forensic Chemist. Phyllis 1. Quinn who attests that the
substances purchased at the Club were marijuand.

3. OCBC (98-0088)

The government has submitted the aflidavits ol undcrcover agents who purchased
marijuana from the OCBC on May 19, 1997, June 23, 1997, August 8, 1997, and October 22,
1997. Senior Forensic Chemist, Phyllis E. Quinn examined the substances purchased at the
Club and Conﬁrms they were marijuana. The undercover agents also obscrved marijuana
plants being grown in the OCBC.

The government also relics on the cvidence submitted in support of its motion for-civil
contempt. After the Court issued its preliminary injunction, the OCBC held a press
conference at the Club during which it distributed marijuana in front of television cameras.

See Oclober l?;. 1998 Order of Contempt in 98-0088; see also Oakland Cannabis Buyers’

Cooperative, 532 U.S. at 487 (““I'he Cooperative did not appeal the injunction but instead
openly violated it by distributing marijuana to numerous persons.”).

4. Marin Alliance (98-0080)

The government has submitted the affidavits of undercover agents who purchaséd
marijuana from the Marin Alliance on Junce 2, 1997, June 30, 1997, August 5, 1997,
September 9, 1997, and October 24, 1997. Senior Forensic Chemist Phyllié E. Quinn .

examined the substances purchased at the Club and confirms they were marijuana.

For example, Special Agent Deborah Muuscrs attests that on October 24, 1997, she
went to the Marin Alliance located at 6 School Street Plaza, Suite 210, in Fairfax, California
and brought with her a phony physician statement which stated that Muuser suffered from
“menstrual cramps.” A person who identificd himself as Ken asked to see Muuser’s |
identification and physician’s statcment. He then asked her to fill out some forms. She
listed “menstrual cramps”™ as the reason she wished to purchase marijuana. After waiting

approximately 15 minutes, Muuser was advised that she had a provisional membership.

GACRBALLAI998100085\0cder Wsj.wpd - 4
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Muuscr then entered a room wherce a person identified as “Rob” was scated. Rob
pointed o a menu board with various prices that ranged from $40 for low grade and “Thai”
marijuana to $54 for the various high grades. Muuser purchased onc-cighth ounce of “82J”
for $65.00.

5. Santa Cruz Club (98-0245)

The government has submitted the affidavits of undercover agents who purchased
marijuana {rom the Santa Cruz. Club, located at 201 Maple Street, Santa Cruz, California, on
May 19, 1997, June 23, 1997, August 8, 1997, Scptember 10, 1997, October 24, 1997, and
Novcmbcf 5, 1997, Senior Forensic Chenust, Phyllis 1. Quinn examined the substances
purchased at the Club and confirms they were marijuana.

DISCUSSION
I The Motion For Summary Judgmcnl

A. Summary Judgment Standard

Summary judgment is proper when “the pleadings, depositions, answers to
interrogatories, and admissions on filc, together with the affidavits, if any, show that there is
no genuine issue as to any material fact and that the moving party is entitled to a judgment as
amatter of law.” Fed.R.Civ.P. 56(c). An issue is “genuine” only if there is a sufficient
evidentiary basis on which a reasonablc fact finder could find for the nonmoving party, and a

dispute is “material” only if it could affect the outcome of the suit under governing law. See

Anderson v. Liberty Lobby. Inc., 477 U.S. 242, 248-49 (1986). A principal purpose oftl;

summary judgment procedure “is (o isolate and dispose of factually unsupported claims.”

Celotex Corp. v. Catrett, 477 U.S. 317, 323-24 (1986). “Where the record taken as a whole

could not lead a rational tricr of fact to find for the non-moving party, there is no ‘genuine

issue for trial.”” Matsushita Elec. Ind. Co. v. Zenith Radio, 475 U.S. 574, 587 (1986).

“In considering a motion for summary judgment, the court may not weigh the
evidence or make credibility determinations, and is required to draw all reasonable

inferences in a light most favorable (o the non-moving party.” I'rceman v. Arpaio, 125 F.3d

732,735 (9th Cir. 1997). An inference may be drawn in favor of the non-moving party,

.
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howcver, only if the inference is “rational” or “‘rcasonable” under the governing substantive
law. Scc Matsushita, 477 U.S. at 588.

B. Defendants’ Arguments

Defendants do not dicectly challenge the government’s evidence through submission
of their own evidence; that is. they do not offer any cvidence suggesting that they did not
distribute marijuana on the dates alleged by the government. Instead, they make various
legal arguments, including a challenge to the sufficiency of the government’s evidence.

I. The sufficiency of the government’s evidence

Defendants first contend the government cannol base its motion for summary
judgment on evidence submitted in support of the motion for a preliminary injunction.
Defendants do not cite any case or rule which supports this proposition. This is unsurprising
as (he fcdcral rules do not require a party to re-submit cvidence already filed in connection

with a motion for a preliminary injunction. Sec Air Line Pilots Ass’n., Inc. v. Alaska

Airlines, Inc., 898 F.2d 1393, 1397 n.4 (9th Cir. 1990) (“A district court might also convert a
decision on a preliminary injunction into a {inal disposition of the merits by granting
summary judgment on the basis of the {actual record available at the preliminary injunction
stage.”).

They next argue the government agents’ affidavits are inadmissible and have
submitted a “Separate Statement Of Objections.” In sum, they claim the agents “entrapped” -

defendants into distributing marijuana because defendants “were not predisposed to

providing cannabis to persons without the proper authorization.” Since the Supreme Court

has unanimously and definitively ruled that it is unlawful to distribute marijuana regardless

of the medical need of the recipient, see Qakland Cannabis Buyers® Cooperative, 532 U.S. at

494-95, any “proper authorization” is irrelevant. With or without medical authorization the
distribution of marijuana is illegal under {ederal law. Defendants’ other objections are

equally without merit. The declarations were made on the basis of personal knowledge and

are admissible.

[Finally, defendants move to continuc the summary judgment motion pursuant (o
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Federal Rule of Civil Procedure Rule 56(1) to permit them to conduct discovery. They seek
to depose the agents as well as discover evidence of the government’s “blocking” research
into the medical benefits of marijuana. “l-'cv(lcrul Rule of Civil Procedure 56(f) provides that
il a party opposing summary judgment demonstrates a need for further discovery in order to
obtain facts esscntial to justify the party’s opposition. the trial court may deny the motion for
summary judgmentor continue the hearing to allow for such discovery. In making a Rule
56(f) motion, a party opposing summary judgment “must make clear what information is

sought and how it would prectude summary judgment.” Margolis v. Ryan, 140 F.3d 850,

853 (9th Cir. 1998) (quoting Garrett v. City and County of San Francisco, 818 1°.2d 151 S,
1518 (9th Cir.1987)). -

Defendants have not met their Rule S6(f) burden. I{ they did not sell marijuana, they
are in the possession of such cvidence, namely, declarations stating that they did not sell any
marijuana to the undercover agents on the particular dates. Moreover, they have not offered
any explanation as to why the deposition of the agents would lead to evidence precluding
summary judgment; for example, they have not explained why the agents’ personal
recollection of buying marijuana is suspect, especially given their failure to offer any
evidence suggesting that the agents did not in fact purchase marijuana from defendants.” The
Court is also unpersuaded that discovery into the government’s history with respect to

marijuana research will produce cvidence legally relevant to the issues presented by the

governmen(’s motion for summary judgment.

2. Defendants’ legal defenses
Most of the legal defenscs raiscd by defendants were made in opposition to the
motion for preliminary injunction or in connection with other motions in these related
actions. The Court will address the merits of such defenses to the extent defendants offer
argument or evidence that was not previously rejected by the Court.
a. 21 U.S.C. section 885(d) immunity
Defendants repeat their contention that they are entitled to immunity under section

885(d), a statute intended to provide immunity (or undercover law enforcement operations.
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The Court previously rejected this argument, see Order Re: Motion To Dismiss In Case No.

98-0088 (Scp. 1998). and defendants offer nothing new.
b. The joint user and ultimate user defenses

Defendants rencew their “joint user™ defense under United States v. Swiderski, 548

[F.2d 445 (2d Cir. 1977). and their related “ultimate user” defense. The Court previously

rejected these arguments, sce Cannabis Cultivator's Club, S FF.Supp.2d at 1100-01, and

defendants have not offered any new cvidence or argument. Based on the evidence before
the Court, no reasonable tricr of fact could find that defendants’ sale of marijuana was legal
bascd on ihcsc defenses. The sale of marijuana to the undercover agents doces not, under any
reasonable interpretation of the law, fall within the Swiderski exception to distribution.
c. Substantive due process
The Court previously rejected defendants’ argument that the CSA as applied to their
distribution of medical marijuana violates their substantive due process rights. See Cannabis

Cultivator’s Club, 5 F.Supp.2d at 1102-03. The Court concluded that defendants had not

established that they havc a fundamental right to distribute medical marijuana. In their
opposition to summary judgment defendants still have not established such a fundamental
right; instead, they assert that the pcrsbns to whom they distribute marijuana have a
fundamental right to treat themselves with medical marijuana. Again, the Court previously

rejected this argument with respect to the intervener club members. See United States v.

Cannabis Cultivator’s Club, 1999 WL 111893 (N.D. Cal. Feb. 25, 1999). Moreover, :

defendants have not established that they have standing o assert that a judgment in the ‘

government’s favor against defendants would violate the fundamental rights of the non-

defendant club members, see 5 F.Supp.2d at 1103; indeed, in Qakland Cannabis Buyer’s

Cooperative Justice Stevens noted that the clubs cannot assert a necessity defense based on
the club members’ suflering becausc it is the club members, not the clubs themselves, that

face the choice of evils. Qakland Cannabis Buyer’s Cooperative, 532 U.S. at 500 n.1

(Stevens, J., concurring).

Defendants’ contention that the CSA as applied to them violates their Due Process

G:\CRBALL\I998\00085\0cdee 30si. wpd - 8 -
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rights under a rational-basis review also does not defeat summary judgment. Under rational-
basis review, the Court must presume the statute is valid and uphold it “ifit is rationally
related to a legitimate povernment interest.” Rodriguez v, Cook, 169 F.3d 1176, 1181 (9th

Cir. 1999).

The statute at issuc here--the CSA--places drugs into five schedules, which umposc
different restrictions on access to the drugs. Congress placed marijuana in Schedule I, the
most restrictive schedule. A Schedule I drug (1) has a high potential for abuse, (2) has

no currently accepted medical usc in treatment in the United States, and (3) has a lack of
accepted safety for usc of the drug . .. under medical supervision. See 21 U.S.C.§
812(b)(1). The CSA permits the Allornéy General “to reschedule a drug if he finds that it
does not meet the criteria for the schedule to which ithas been assigned.” Alliance for

Cannabis Therapeutics v. DEA, 15 F.3d 11311133 (D.C. Cir. 1994) (citing 21 U.S.C.

§ 811(a)). The Attorney General has delegated this authority to the Administrator of the
DEA, who in turn has adopted guidelines for determining if a drug has currently accepted
medical usc in the United States. Members of the public may petition the Administrator to

reschedule a particular drug, including marijuana. See, e.g., Alliance for Cannabis

Therapeutics, 15 F.3d at 1133.

The Court must consider this entire statutory scheme in determining whether there is a

rational basis for the CSA’s prohibition on the manufacture and distribution of marijuana fo

any purpose. In light of the available statutory procedure for reviewing the appropriafeﬁcss
of the current classification of marijuana, the Court cannot conclude that the CSA’s L
prohibition on the distribution of marijuana is not rationally related to a legitimate

government purpose, namely, to limit the distribution of drugs with a high potential for

“abuse. Defendants’ challenge to the appropriateness of the classification of marijuana must

be made to the DEA Administrator, not this district court. To hold otherwise would allow

defendants and others to make an “cnd run” around the process Congress implemented to
ensure that drugs are properly classified.

C. Evidentiary hearing

GACRBALL\IFI8\00085'0rdcy30s). wpd
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Defendants complain that before they are permancently enjoined from distributing
marijuana they should be given an cvidentiary hearing on the merits of their defenses. They
claim that “in the two cascs where Section 882 was uscd (0 enjoin criminal activity under the

CSA, the defendants were at least given a hearing at which they could challenge the

government's cvidence and present their own. Sce United States v. Barbacoff, 416 IF.Supp.

606, 607 (D.D.C. 1976); United States v. Williams, 416 F.Supp. 611 (D.D.C. 1976). They

assert that the evidentiary hearings in those cascs were held before the court granted partial

surmmary judgment in favor of the government.
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Defendants’ reliance on these cases is misplaced. Both cases involved whether the
defendant pharmacists werc knowingly filling forged prescriptions for controlled substances.
Thus, presumably there was a factual dispute as (o defendants’ knowledge, and a trial-like
hearing was necessary (o resolve that dispute. Morcover, defendants misrepresent the
procedural posture of the cases. In both cases the hearing with cross-examination was held
after the court granted partial summary judgment; indeed, in one of the cases, the court
expressly states the purposc of the hearing was to determine the penalty, that is, how much
the defendant would pay. Williams, 416 F.Supp. 612. Defendants have not offered any
evidence from which a rcasonéble trier of fact could conclude defendants did not distribute

marijuana; accordingly, no evidentiary hearing or trial is needed to resolve disputed issues of

fact.

II. Commerce Clause

“Every law enacted by Congress must be based on on.c or more of its powers
enumecrated in the Constitution.” United States v. Morrison, 529 U.S. 598, 607 (2000).
Defendants contend neither the Commerce Clause nor any other Constitutional provision
gives Congress the power to prohibit their intrastate manufacture and distribution of medical
marijuana. Although defendants do not raise this issue as a defense to the government’s
motion for summary judgment, the Court will address the argument in this Memorandum.

In conncction with the preliminary injunction motion, the Court held that Congress

could regulate the wholly-intrastatc manufacture and distribution of marijuana under the
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Commerce Clause. Sce 5 IF.Supp.2d at 1096-97. Since the Court’s ruling, the Supreme
Court held that Congress did not have Commerce Clausc authority to cnact the civil remedy
provision of the Vi()_lcncc Against Women ActL("VAWA™). Scee Morrison, 529 U.S. at 617-
(8. Defendants claim that under Morrison federal regulation of the purely intrastate
manulacture and distribution of medical marijuana cannot emanate from the Commerce
Clause.

Morrison does not support defendants” argument. The civil remedy provisions of the
VAWA did not involve the regulation of intrastate commerce; instcad, Congress attempted to
justify the law on the basis of the interstate commerce cffects of intrastate violence against
women. In reaching its decision, the Morrison Court observed that “in those cases where we
have sustained federal regulation of intrastate activity based upon the activity’s substantial
effects on interstate commerce, the activily in question has been some sort of economic
endeavor.” 529 U.S. at 611. It then concluded that the civil remedy provisions of VAWA
could not be enacted pursuant to the Commerce Clause because

[g]ender-motivated crimes of violence are not, in any sense of the phrase,

economic activity. While we need not adopt a categorical rule against

aggregating the effects of any noneconomic activity in order to decide these

cases, thus far in our Nation’s history our cases have upheld Commerce Clause
regulation of intrastate activity only where that activity is economic in nature.

1d. at 613.

Unlike violence, the manufacturc and distribution of marijuana is economic activi
indeed, the Ninth Circuit has specifically held-that “drug trafficking is a commercial activity

which substantially affects interstate commerce.” United States v. Staples, 85 F.3d 461, 463

(9th Cir. 1996); see also United States v. Tisor, 96 I.3d 370, 375 (9th Cir. 1996) (noting that

the Ninth Circuit has adopted the Eighth Circuil’s reasoning that intrastate drug activity
affects interstate commerce . . . ; that Congress may regulate both interstate and intrastate
drug trafTicking under the Commercc Clausc, . . . and that seclivon 841(a)(1) is a valid
exercisc of Congress’s Commercc Clause power.”) (internal quotations omitted). The Court
is bound by these rulings in the absence of a subscquent Supreme Court case casting the

Ninth Circuit’s holdings in doubt. As Morrision did not involve intrastate commerce, it is

“GACRBALLM998\00085\0rdec 30sj.wpd - T |
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not such a casc.
/!
CONCLUSION

FFor the foregoing rcasons, the Court concludes that based on the record before the
Court there is no genuine material dispute that defendants violated the CSA several times in
1997 by distributing marijuana and posscssing marijuana with the intent to distribute.
Accordingly, the government’s motion for summary judgment is GRANTED.

Having granted the government’s motion, the Court must decide what remedy, if any,
is apprOpfiate‘ The government sceks entry of a permanent injunction on the same terms as
the preliminary injunction. At oral argument the Court advised the patties that should the
Court grant the government’s motion for summary judgment, it would give defendants the

opportunity to file further submissions with the Court concerning the likelihood of future

 violations of the Act, and in particular, whether there is a threat that defendants, or any of

them, will resume their distribution activity if the Court does not enter a permanent
injunction. All such submissions, if any, shall be filed by May 24, 2002 and the
government’s response, if any, shall be filed by June 7, 2002. The Court will take the matter
of the remedy to be imposed under subimission at that time.

IT IS SO ORDERED.

Dated: May ~, 2002 CHARLES R.BREYER
UNITED STATES DISTRICT JUDGE

G:\CRBALLAI998\00085\0cdcr30s5j. wpd  ~ - 12 e
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/

By Order dated May 3, 2000, the Court granted the government’s motion for

summary judgment on the ground that it is undisputed that defendants violated the
Controlled Substances Act in 1997. Having determined that the government is entitled to
judgment, the Court must now determine what remedy, if any, should be imposed. The
government seeks a permanent injunction on the same terms as the preliminary injunction.
Standard For A Permanent Injunction
To be entitled to a permanent injunction a plaintiff must actually succeed on the

merits. See Amoco Production Co. v. Village of Gambell, 480 U.S. 531, 546 n.12 (1987).

As the Court previously ruled, the government is entitled to summary judgment on its claim
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that the clubs distributed marijuana in violation of the Controlled Substances Act.

The government must also show that it has no adequate legal remedy. See

Continental Airlines v. Intra Brokers, Inc., 24 F.3d 1099, 1102 (9th Cir. 1994). Irreparable
injury is one basis for showing the inadequacy of the legal remedy. See id. The Ninth
Circuit has held that in statutory enforcement actions, such as this, irreparable injury is

presumed. See Miller v. California Pacific Medical Center, 19 F.3d 449, 459 (9th Cir. 1994)

(en banc), see also 5 F.Supp.2d at 1103 (same). If there 1s no threat of future wrongful
conduct, however, a legal remedy will be adequate. To put it another way, the purpose .
of a permanent injunction is not punishment but rather deterrence of future behavior. See

Orantes-Herandez v. Thomburgh, 919 F.2d 549, 564 (9th Cir. 1990) (“Permanent injunctive

relief is warranted where . . . defendant’s past and present misconduct indicates a strong
likelihood of future violations.”).

That the government has succeeded on the merits and is entitled to a presumption of
an inadequate legal remedy does not require the Court to enter a permanent injunction.
When the United States Supreme Court reviewed the preliminary injunction order in this
case, it held that “[b]ecause the District Court’s use of equitable power is not textually
required by any ‘clear and valid legislative command,’ the court did not have to issue an
injunction.” 121 S.Ct. at 1721. The Court explained further that

the mere fact that the District Court had discretion does not suggest that the
District Court, when evaluating the motion to modify the injunction, could
consider any and all factors that might relate to the public interest or the
conveniences of the parties, including the medical needs of the Cooperative’s
patients. . . . A district court cannot, for example, override Congress’ policy
choice, articulated in a statute, as to what behavior should be prohibited. . . .
Their choice . . . is simply whether a particular means of enforcing the statute
should be chosen over another permissible means; their choice is not whether
enforcement is preferable to no enforcement at all. Consequently, when a
court of equity exercises its discretion, it may not consider the advantages and
disadvantages of nonenforcement of the statute, but only the advantages and
disadvantages of “employing the extraordinary remedy of injunction.” . . . . To
the extent the district court considers the public interest and the conveniences
of the parties, the court is limited to evaluating how such interest and
conveniences are affected by the selection of an injunction over other
enforcement mechanisms.

Id. at 1721-22. The Supreme Court thus held that this Court cannot decline to enter an

injunction pursuant to 21 U.S.C. section 882(d) because the Court believes seriously ill
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individuals should be permitted to legally obtain marijuana from the clubs. The Court can

decline to enter a permanent injunction only if enforcement by some other means, here,

criminal prosecution, is more appropriate than the requested equitable relief.
DISCUSSION

The first issue is whether the government has demonstrated a threat of future unlawful
conduct. If not, there is no need for the Court to exercise its extraordinary equitable powers
for there is no conduct to deter. The government has met its burden. The clubs are still in
existence and their very purpose is to distribute marijuana to seriously ill patients.

At the beginning of this case, one of the defendant clubs, Flower Therapy, voluntarily
closed its doors and agreed to stop distributing marijuana. In light of its conduct and its
representation to the Court, the club no longer posed a threat of future unlawful conduct.
Accordingly, the Court dismissed the government’s case against this club. In connection
with the motion for a permanent injunction, the Court gave all of the remaining defendant
clubs the opportunity to present evidence that they, too, do not pose a threat of future
unlawful conduct, that is, distribution of marijuana. None of the clubs came forward with
such evidence or even the suggestion that they would not distribute marijuana in the absence
of an injunction. After considering all the evidence presented by the government, the Court

finds that in the absence of an injunction, the defendants are likely to resume distributing

marijuana in violation of the Controlled Substances Act.

* The critical issue then is whether, in light of the available criminal enforce@;eﬁg
remedy, the Court should decline to enter a permanent injunction. The government first
argues that because it has chosen to proceed by means of civil enforcement, the Court does
not have discretion to not impose the injunction; in other words, for the Court to decline to
issue the injunction in favor of criminal prosecution would be tantamount to declining to
enforce the statute at all since the government has not initiated criminal proceedings. If the
government 1s correct, however, the government--not the district court--would ultimately
exercise the discretion as to whether to issue the injunction; the government could limit the

district court’s discretion by simply not initiating criminal proceedings. The Supreme Court,
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however, specifically rejected this outcome: “the District Court in this case had discretion.”

Oakland Cannabis Buyer’s Cooperative, 531 U.S. at 496.

“[W]ith respect to the Controlled

Substances Act, criminal enforcement is an alternative, and indeed the customary, means of

ensuring compliance with the statute. Congress’ resolution of the policy issues can be (and
usually is) upheld without an injunction.” Id. at 497.

Thus, the fact that the government has not chosen to proceed criminally does not
require the Court to enter a permanent injunction; rather, the Court should consider the
advantages and disadvantages of “employing the extraordinary remedy of injunction,” and
“[t]o the extent the district court considers the public interest and the conveniences of the
parties, the court is limited to evaluating how such interest and conveniences are affected by
the selection of an injunction over other enforcement mechanisms,” namely, criminal
prosecution. Id. at 497-98.

Defendants contend that the Court should not proceed with civil enforcement because
the procedural protections are not as great as in a criminal prosecution. For example, if the
government charges a defendant with violating the injunction, the defendant does not have a
right to a jury trial in the absence of a genuine dispute of fact, and the burden of proof'is l.essl'
exacting; the government need only prove the violation by a preponderance of the evidence
rather than beyond a reasonable doubt.

The reduced procedural protections available in a civil proceeding might be a reason " ;-

to decline civil enforcement in certain circumstances. For example, if there is a genuine .

dispute as to whether a defendant is in fact violating the law, a court might decide that
criminal enforcement--with its more vigorous burden of proof--is a more appropriate method
of enforcement. But those are not the circumstances here. Defendants do not deny that they
distributed marijuana; there is no genuine factual dispute as to their violation of the law.
Defendants simply disagree with the law.

Moreover, the reduced procedural protections available in a civil case reflect the far
less serious consequences of a judgment in favor of a plaintiff in a civil proceeding. The

result of the government prevailing here is that the clubs will be enjoined from distributing

G:\CRBALL\1998\00085\orderreper injunction.wpd .. 4 R
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martjuana. In a criminal case the clubs may still be shut down, but in addition, the individual
defendants may lose their liberty. Given the amount of marijuana distributed by the clubs,
the potential prison time faced by the individual defendants under the United States
Sentencing Guidelines is significant.' Furthermore, the fact that defendants were distributing
marijuana to seriously ill patients is not a defense. See Qakland Cannabis Buyer’s

Cooperative, 532 U.S. at 494-95. It is thus unsurprising that at oral argument counsel for

defendants Marin Alliance for Medical Marijuana and Lynette Shaw stated that these

defendants prefer that the Court and the government proceed with a civil injunction rather

than criminal prosecution.

Defendants also argue that a civil injunction interferes with the rights of seriously ill
patients. A criminal prosecution of the clubs and its leaders, however, would do the same.
This Court cannot decline to issue the injunction in favor of non-enforcement of the statute.

See Oakland Cannabis Buyer’s Cooperative 531 U.S. at 498 (“Courts of equity cannot, in

their discretion, reject the balance that Congress has struck in a statute. Their choice . . . 1S
simply whether a particular means of enforcing the statute should be chosen over another
permissible means; their choice is not whether enforcement is preferable to no enforcement
at all.”).

CONCLUSION

In light of the serious penalties faced by the individual defendants in a criminal .
proceeding and the unavailability of a medical necessity defense, the Court concludes in its
discretion that civil enforcement of the Controlled Substances Act in the circumstances of

these related cases is appropriate. Accordingly, the Court will issue permanent injunctions in

'For example, assuming an individual defendant does not have any prior criminal history,
and is convicted of distributing, or aiding and abetting the distribution of, 10 kilograms of
marijuana, he would fall within a sentencing range of 21 to 27 months. U.S.S.G. § 2D1.1(c).
A conviction involving 80 kilograms of marijuana would result in a sentence of almost five
years. Id. Moreover, under the Controlled Substances Act certain mandatory minimum
sentences apply: a conviction involving 100 or more marijuana plants regardless of weight
carries a five-year minimum sentence, 2 FU.S.C. § 841(b)(1 )('l‘?gvxeﬁ and a conviction involving
1000 such plants requires a 10-year minimum sentence. 21 U.S.C. § 84 1(b)(1)(A)(vii).

GACRBALIAI998\00085\ordesrepermancotinjunction. wpd S S ————
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pani

these related actions enjoining defendants from the distribution of marijuana in violation of -

the Controlled Substances Act.?

IT IS SO ORDERED.

Dated: June/d, 2002 / /

CHARLES R.BREYER
UNITED STATES DISTRICT JUDGE

W 0 N & b A W
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11
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13
14
15
16
17
18
19
20
21
22

23
24
25
26

27 *Plaintiff filed these related actions to enjoin the distribution of marijuana, not possession

for personal use. The issue of personal use is not before the Court and the Court declines to
28 Il reach that issue. '
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CANNARIS CULTIVATOR'S CLUB. et al.. MEMORANDUM AND ORDER
Defendants.
/

AND RELATLED ACTIONS

/

By Order dated May 3, 2000, the Court granted the government’s motion fgr
summary judgment on the ground that it is undisputed that defendants violated the
Contrelled Substances Actin 1997. Having determined that the gavernment is entitled to
Judgment. the Court must now determine what remedy, if any, should be imposcd. ‘the
government secks a permancent injunction on the samc tcrms as the preliminary injunciion.

Standard For A Permancat lajunction

To be entitled to a permanent injunction a plaintiff must actually succeed on the

ments. See Amaco Production Co. v, Village of Gambell. 480 U.S. 531, 546 n.12 (1987).

As the Cout previously ruled, the government is entitled to summary judgment on its claim
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21 patients. . . . A district court cannot,

22 ‘Their choice . . . is simply whether

L} that the clubs distrihuted marijuana in violation of the Controlled Substances Act.
\ - )

|
|

23 The government must alsa show that it has no adcquatc legal remedy. Scc
3 Contingital Airlines v Intra Brokers. Inc.. 24 F.3d 1099, 1102 (9th Cir. 1994). Irreparable

4 injury is one basis [or showing the inadequacy of the legal remedy. Seeid. The Ninth

5 ' Circuit has held that in statutory enforcement actions, such as this, irreparable injury 1y

6 presumed. See Miller v, California Pagific Medical Center, 19 F.3d 449, 459 (9th Cir. 1994)
7 (en panc). see also 5 F.Supp.2d at 1103 (same). I there is no threat of future wrongful

8 f conduct, however, a legal remedy will be adequate. 1o put it another way, the purposc

9 % of a permanent injunction is not punishment but rather deterrence of future hehavior. Sce

10 i Qrantcs-fiemandcez v, Thornburgh, 919 F.2d 549, 564 (9th Cir. 1990) (“Pcrmanent ijunctive

11 , relief is warranted where . .. defendant’s past and present misconduct indicates a strong
12;' likelihood of future violations.™).

13 That the government has succceded on the merits and is entitled 10 a presumption of
14 ; an inadequate legal remedy docs not require the Court to enter 3 pennanent injunction

1S When the United States Supreme Court reviewed the preliminary injunction order in this
16 || case, it held that “{bjecause the District Court’s use of equitable power is not textually

17} required by any clear and valid legislative command,’ the court did not have 10 issue an

18 i;ljunc(ion"‘ 121 S.Ct. at 1721. The Court explained further that

19 the mere fact that the District Court ha

em 1 d discretion docs not suggest that the
District Court, when evaluatin

g the motion to modify the injunction, could

20 consider any and all factors that might relatc ta the public waterest or the

convenienccs of the parties, mcludinf the mcdical needs of the Cooperative’s
0

¢ . r example, override Congress’ policy
choice, articulated in a statute, as to what behavior should be prohibited. . - .

a particular mecans of enforcing the statute

should be chosen over another penmissible mcaas; their choice is not whether

23 enforcement is preferable o no enforcement at all. Consequendly, when a
court of cquily excrcises its discretion, it may not consider the agvamages and

24 disadvantages of noncaforcemicnt of the statute, but only the advantages and
disadvantages of “employing the extraordinary remedy of injunction™ .. .. Ty

25 the extent the district court considers the public interest and the conveniences
of the partics, the court is limited (0 evaluating how such interest and

26 convenicnces are affected by the selection of an injunction over other
enlorcement mechanisms.

27

28

abey

1d. 81 1721-22. The Supretne Court thus held that this Court cannot decline to enter an
inturction pursuant to 21 U.S.C. section 882(d) because the Court belicves seriously il
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1 I individuats shou!d be permited to legally obtain manijuana fronn the clubs. The Court can
= I decline (6 epier @ permanent injunction only if cnforcement by somc other means, here,
=1 criminal prosecution, is more appropriate than the requested equitable relief.

ol DISCUSSION

3 The first issue is whether the government has demonstratcd a threat of future untawtul
&} conduct. If not, there is no nced for the Court lo exercise its extraordinary equitable powers
i for there is no conduct to deter. The govemnment has met its burden. The clubs are sull in

1 existence and their very purpose is to distributc marijuana (0 seniously il paticnts.

At the heginning of this case, one of the defendant ¢lubs, Flower 'Y herapy, volunlarily

10 4 clascd its doors and agreed to stop disteibuting marijuana. in light of its conduct and s

1 2 representation to the Court, the club no tonger posced a threat of future unlawful conduct.
g 12 : Accoidingly, the Court dismissed the government’s case against this club. In conncction
f: 131 with the motion for a permanent injunction, the Court gave alt af the remaining defendant
g 14 clubs the opportunity to present evidence that they, 100, do not pose a threat of future
g 13 i unlaw(ul conduct, that is, distribution af marijuana. Nonc of the clubs came fonvard with
i; 16 : such evidence or even the suggestion that they would not distribute marijuana in the absence
& 17 of an ipjunction. After considering all the cvidence presented by the gavernment, the Count
13. 7 finds that in the absence ol an injunction, the defendants are likely to resume distributing
1191 marijuana in violation of the Controlicd Substances Act
20 The critical issue then is whether, in light of the available criminal enforcement
2: I remedy. the Court should decline to enter » permancent injunction. The govermnment first
22 f argucs that because it has chosen to procced by means of civil enforcement, the Court does
23§ not have discretion (o not impose the injunction; in other words, for the Court to decline to
24 § 1ssue the imjunction in favor of criminal prosccution would be tantamount to declining to
25 || caforce the statute at all since the government has not initiated criminal proceedings. It the
29§ governmient is correct, however, the govemment--not the district court--would ultimately
27 f exercise the discretion as 1o whether to issue the ijunction: the government could limit the
23 §f district court’s discretion by siinply not initiating criminal proceedings. The Supremc Court,
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y crimninal enforcement--with its more vigorous burden of proof--

‘25s serigus conscquences of a judgment

“esait o the gova

howzver, spccifically rejecied this outcome: “the District Count in this case had discrcuon.
{3akiand Canpabis Buyer's Cooperative, 531 U.S. at 496. [ W Jith respect to the Conteolled
Substances Acy, criminal enforcoment ts an alternative, and indeed the customary, means ot

ensuring compiiance with the statute. Congress' resolution of the policy issues can be (and

- usually is} upheld witkout an injunction.” Id, at 497.

Thus, the {act that the government has not chosen (o proceed criminally does not

: requiee the Court 1o enter a permanent injunction; rather, the Court should consider the

advantages ana disadvantages of “employing the extraordinary remedy of injunction,” and
“{tle the exten: the district court considers the public interest and the conveniences of the
parties, the court is limited to evaluating how such interest and conveniences are affected by

tae selection of an injunction over other enforcement mechanisms,” nanely, criminal

prosecation. Id. at 497-98,

Defendants contend that the Court should not proceed with civil enforcement because

e procegural protestions are not as great as in a criminal prosecution. For cxample, if the

govemment charges a defendant with violating the injunction, the defendant docs not have a

ight 10 3 jury trial in the absence of a genuine dispute of fact, and the burdcn of proof s less

zacting; the govemment ineed only prove the violation by a preponderance of the evidence

rather than beyond & reasonable doubt

The recuced procedural protections available in 4 civil proceeding might be a reason
- > . - . . M
te deciine civil enforcement in certain circumstances. For example, if there is a genuine

dispuie as to whether a defendant is in fact vialating the law, a court might decide that

IS 2 more appropriatc method

But thuse arc not the circumstances here. Defendants do not deny that they
distributed marijuana,;

of enforcement.

there is no genuine factual dispute as to their violation of the law.

Jefendants simply disagree with the law.

Moreover, the reduced procedural protcctions available in a civil case reflect the far

in favor of a plaintifY in a civil proceeding. The
vimaent peevailing here is that the clubs will be enjoined from distributing
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marijuana. i3 a crivainal casc the clubs may still be shut down, but in addition, the indivi
¥ g ecans may -ose their liberty. Given the amount of marijuana distributed by the clubs,
ihee sotentiay orison time faced by the individual defendants under the United States

Sardsiines s signi 3 distnibutin
Sen.encing (atdsiines S significant.' Furthermorc. the fact that defendants were g
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e uana to senousiy il patients is not a defense. Sce ngnd_(lmmb_lﬁﬁuxg_s
57 Cooncmativs, 532 1.5, at 494-95.. It is thus unsurprising that at oral argument counset for
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2
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o Zendanis Maria Alliance for Medical Marijuana and [L.ynctic Shaw statcd that these

Q.

i

defendants prefer that the Court and the government proceed with a civil injunction rather

g

H
|

3
9% than criminal prosecution.
0

Defcnaants aiso argue that a civil injunction interferes with the rights of seriously ill

i

e
i
i
It

patienis. A criminal prosecution of the clubs and its leaders, however, would do the same.

7 ¢ This Court cannet decline to issue the injunction in favor of non-enforcement of the statute.
3¢ See Qakizod Cannsis ’ rative 531 U.S. at 498 (“Courts of cquity caunot, in

3 e dismetion, weizet the balance that Cangress has struck in a statute. Their choice . . . is

s
s

¥ v4ietier 3 particular means of enforcing the statute should be chosen over another

'8 meerdissidiz anesns: their choice is not whether enforcement is preferable 1o no enforcement

8. CONCLUSION

o
b

Ric abus

tn light of the serious penalties faccd by the individual defendants in a criminal
procecding and the unavaitability of a medical necessity defense, the Court concludes in its
discretion that civil enforcement of the Controlled Substances Act in the circumsiances of

these rel2ted cascs is appropriate. Accordingly, the Court will issue permanent injunctions in

__ 'For exampie, assuming an individual defendant does net have any prior criminal history,
aud i convictea of distributing, or aiding and abetting the distribution of, 10 kilograms of
martjuans, b weuld fall within a sentencing range of 71 to 27 months. 1).8.5.G. § ZD1.1(c).
A conviction involving 80 kilograms of marijuana would result in a sentence of almost live

vears. id.  Moreover, wnder the Controlled Substances Act certain mandatory minimum
fentences aoply: a conviction involving 100 or more mandt;ana cﬁlams regardless of weight
.. :

(o S A S

cami2s & five-year minimumsentence, 21 1).S.C. § 841(b)(1)(B)(vii), and a conviction invoiving

1502 such glanis reguires a 10-year minimum sentence. 21 § 841 (LI UA) Vi)
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FILED
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RICHARD W. WIEKING
CLERK U.S. DISTRICT COURT,
NORTHERN DiSTRICT OF CALIFORNIA

IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA, No. C 98-00088 CRB

Plaintiff, ORDER GRANTING DEFENDANTS’
MOTION FOR PARTIAL JUDGMENT
V.

OAKLAND CANNABIS BUYERS’
COOPERATIVE and JEFFREY JONES,

Defendants. )

Now before the Court is defendants’ motion for partial separate judgment pursuant to
Federal Rule of Civil Procedure 54(b). As the government does not oppose the moti?n, and
the Court concludes that all the claims against defendants have been finally adjudicated, such
claims are severable from the claims remaining in the litigation, and there is no just reason to

delay entry of the judgment, defendants’ motion is GRANTED..

IT IS SO ORDERED.

Dated: July 1_5; 2002
CHARLES R.BREYER
UNITED STATES DISTRICT JUDGE

COPIES MAILEDTO
PARTIES OF RECORD
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FILED

JUN 0 6 2005

RICHARD W. WIEKING
CLERK U_S. DISTRICT COURT.
NORTHERN DISTRICT OF CALIFORNIA

IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA, No. C 98-00086 CRB
o No. C 98-00087 CRB
Plaintiff, _ . No. C 98-00088 CRB

V. ORDER

MARIN ALLIANCE FOR MEDICAL
MARIUANA, and LYNETTE SHAW,

Defendants.

AND RELATED CASES
/

Before issuing an opinion on the merits of defendants’ consolidated appeals, the Ninth
Circuit remanded these related actions to this Court for reconsideration after the United States

Supreme Court issues its decision in Gonzales v. Raich, cert. granted, 524 U.S. 936 (2004). !- Jnited

States v. Marin Alliance for Medical Marijuana, 372 F.3d 1047 (9th Cir. 2004). Raichisa

Commerce Cause challenge to federal regulation of intrastate noncommercial cultivation and use of

marijuana. In light of the Supreme Court’s opinion issued today, Gonzales v. Raich, S.Ct.__,
2005 WL 1321358 (June 6, 2005), the Court declines to reconsider its earlier rulings.

IT IS SO ORDERED. -
Dated: June 6, 2005 W

CHARLES R BREYER
RECEIVED UNITED STATES DISTRICT JUDGE

JUN 07 2005
MORRISON & FOERSTER




CIRCUIT RULE 3-2 REPRESENTATION STATEMENT

1. Defendants/Appellants are OAKLAND CANNABIS BUYERS’ COOPERATIVE and JEFFREY
JONES.

Counsel for Defendants/Appellants are:
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Robert A. Raich

1970 Broadway, Suite 1200
Qakland, California 94612
Telephone: (510) 338-0700
Facsimile: (510) 338-0600

Gerald F. Uelmen

Santa Clara University, School of Law
Santa Clara, California 95053
Telephone: (408) 554-5729
Facsimile: (408) 554-4426

Randy E. Bamett

Boston University Law School
765 Commonwealth Avenue
Boston, Massachusetts 02215
Telephone: (617) 353-3099
Facsimile: (617) 353-3077

Annette P. Camegie

Heather A. Moser

Mormson & Foerster LLP

425 Market Street

San Francisco, California 94105-2482
Telephone: (415) 268-7000
Facsimile: (415) 268-7522

2. Plaintift/Appellee is the UNITED STATES OF AMERICA.

Counsel for Plaintiff/Appellee is:

sf-1966345

Mark T. Quinlivan

United States Attorneys’ Office
John Joseph Moakley Courthouse
One Courthouse Way

Suite 9200

Boston, MA 02210

Telephone: (617) 748-3606
Facsimile: (617) 748-3953
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Defendants MARIN ALLIANCE FOR MEDICAL MARIJUANA and LYNETTE SHAW.

Counsel for Defendants 1s:

Gregory Anton

P.O. Box 299

Lagunitas, CA 94938
Telephone: (415) 789-8535
Facsimile: (415) 663-0350

4. Defendant UKIAH CANNABIS BUYER’S CLUB, CHERRIE LOVETT, MARVIN
LEHRMAN, and MILDRED LEHRMAN.

Counsel for Defendants is:

Susan B. Jordan

515 South School Street
Ukiah, CA 95482
Telephone: (707) 462-2151
Facsimile: (707) 462-2194

5. Amicus Curiae AMERICAN CIVIL LIBERTIES UNION.

Counsel for Amicus Curiae are:

sf-1966345

Graham A. Boyd

American Civil Liberties Union Foundation
1101 Pacific Avenue, Suite 333

Santa Cruz, CA 95060

Telephone: (831) 471-9000

Facsimile: (831) 471-9676

Ann Brick

American Civil Liberties Union
Foundation of Northern California, Inc.
1663 Mission Street ‘

San Francisco, CA 94103

Telephone: (415) 621-2488

Facsimile: (415) 255-1478

Jordan C. Budd

American Civil Liberties Union Foundation of San Diego & Imperial Counties, Inc.
110 West C Street, Suite 901

San Diego, CA 92101

Telephone: (619) 232-2121

Facsimile: (619) 232-0036

Peter Eliasberg

American Civil Liberties Union Foundation of Southern California, Inc.
1616 Beverly Boulevard

Los Angeles, CA 90026

Telephone: (213) 977-9500

Facsimile: (213) 250-3919
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6. Amicus Curiae STATE OF CALIFORNIA.

Counsel for Amicus Curiae is:

Bill Lockyer, Attorney General of California
Peter Siggins, Chief Deputy Attorney General
Taylor S. Carey, Special Asst. Attorney General
1300 I Street

Sacramento, CA 95814

Telephone: (916) 324-5362

Facsimile: (916) 322-0206

7. Amicus Curiae CALIFORNIA MEDICAL ASSOCIATION.

Counsel for Amicus Curiae are:

Alice P. Mead

California Medical Association
221 Main Street

San Francisco, CA 94120-7690
Telephone: (415) 541 -0900
Facsimile: (415) 882-5143

Julie M. Carpenter

Jenner & Block LLP

601 Thirteenth Street, N.-W.
Washington, D.C. 20005
Telephone: (202) 639-6029
Facsimile: (202) 639-6066

8. Amicus Curiae CITY OF OAKLAND.

Counsel for Amicus Curiae 1s:

John Russo, City Attorney

Barbara J. Parker, Chief Asst. City Attorney
City Hall

One Frank Ogawa Plaza, 6th Floor
Oakland, CA 94612

Telephone: (510) 238-3601

Facsimile: (510) 238-6500

9. Amicus Curiae COUNTY OF ALAMEDA.

Counsel for Amicus Curiae is:

sf-1966345

Richard E. Winnie

Alameda County Counsel
1221 Oak Street, #450
Oakland, CA 94612
Telephone: (510) 272-6700
Facsimile: (510) 272-5020



PROOF OF SERVICE BY OVERNIGHT DELIVERY
(FRCP 5)

I declare that I am employed with the law firm of Morrison & Foerster LLP, whose
address is 425 Market Street, San Francisco, California, 94105; I am not a party to the
within cause; [ am over the age of eighteen years and I am readily familiar with
Morrison & Foerster’s practice for collection and processing of correspondence for
overnight delivery and know that in the ordinary course of Morrison & Foerster’s
business practice the document described below will be deposited in a box or other
facility regularly maintained by United Parcel Service or delivered to an authorized
courier or driver authorized by United Parcel Service to receive documents on the same
date that it is placed at Morrison & Foerster for collection.

I further declare that on the date hereof I served a copy of:

UNITED STATES COURT OF APPEALS FOR THE NINTH CIRCUIT
CIVIL APPEALS DOCKETING STATEMENT

on the following by placing a true copy thereof enclosed in a sealed envelope with
delivery fees Sgrov1ded for, addressed as follows for collection by United Parcel Service
at Morrison & Foerster LLP, 425 Market Street, San Francisco, California, 94105, in
accordance with Morrison & Foerster’s ordinary business practices:

SEE ATTACHED SERVICE LIST

[ declare under penalty of perjury under the laws of the State of California that the
above is true and correct.

Executed at San Francisco, California, this 27" day of July, 2005.

Carol J. Peplinski

(typed) (signature)

PROOF OF SERVICE
sf-1974670



SERVICE LIST

United States of America

Mark T. Quinlivan

United States Attorneys’ Office
John Joseph Moakley Courthouse
One Courthouse Way

Suite 9200

Boston, MA 02210

Qakland Cannabis Buvers’
Cooperative and Jeiirey Jones

Robert A. Raich _

A Professional Law Corporation
1970 Broadway, Suite 1200
Oakland, CA 94612

Gerald F. Uelmen
Santa Clara University
School of Law

Santa Clara, CA 95053

Randy Bamett
Boston University School of Law

765.Commonwealth Avenue
Boston, MA 02215

Amicus Curiae California Medical

Marin Alliance for Medical Marijuana
and Lynette Shaw .

Gregory Anton
359 Meadow Way
San Geronimo, CA 94963

Ukiah Cannabis Buver’s Club, Cherrie

Assoclation

Alice P. Mead

California Medical Association
221 Main Street, Third Floor
San Francisco, CA 94120-7690

Julie M. Carpenter
Jenner & Block

601 13th Street, N.W.
Washington, D.C. 20005

Amicus Curiae County of Alameda

Lovett, Marvin and Mildred Lehrman

Susan B. Jordan
515 South School Street
Ukiah, CA 95482

PROOF OF SERVICE
sf-1974670

Richard E. Winnie
Alameda County Counsel
1221 Oak Street, #450
Oakland, CA 94612



Amicus Curiae City of Oakland
John A. Russo, City Attorney

Barbara J. Parker, Chief Asst.City Atty.

City Hall
One Frank Ogawa Plaza, 6th Floor
Oakland, CA 94612

Amicus C urit_ze American Civil
Liberties Union

Graham A. Boyd

American Civil Liberties Union
Foundation

1101 Pacific Avenue, Suite 333
Santa Cruz, CA 95060

Ann Brick
American Civil Liberties Union

Foundation of Northern California, Inc.

1663 Mission Street
San Francisco, CA 94103

Jordan C. Budd

American Civil Liberties Union
Foundation of San Diego & Impernial
Counties, Inc.

110 West C Street, Suite 901

San Diego, CA 92101

Peter Eliasb;:rgl .

American Civil Liberties Union
Foundation of Southern California, Inc.
1616 Beverly Boulevard

Los Angeles, CA 90026

PROOF OF SERVICE
sf-1974670

Amicus Curiae State of California

Bill Lockyer, Atty. General of California
Peter Siggins, Chief Deputy Atty. General
Taylor S. Carey, Special Asst. Atty. General
1300 I Street

Sacramento, CA 95814




